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THE UNWRITTEN CONSTITUTION. 





As to the question of great moral princi- 
ples which every one recognizes and has rec- 
ognized time out of mind, to be regarded in 
all the affairs of mankind, a constitution was 
never intended to inhibit, but on the con- 
trary, in its very nature, was intended to up- 
hold. Itis not strange then that we find 
such expressions as that coming from Sir 
Edward Coke, ‘‘it appears in our books that 
in many cases the common law wiil control 
the acts of parliament, and sometimes ad- 
judge them to be utterly void; for when an 
act of parliament is against common right 
and reason, or repugnant or impossible tc be 
performed the common law will contract it 
and adjudge such act to be void.’’ It is 
true that many decisions in some of our states 
take a contrary view, but it is a thing which 
can not be gainsaid that, the great legal 
minds of the ages, minds which throw others 
into a shade, and cases of the greatest con- 
cern, uphold the view that it is the law which 
is supreme. 

In a very able and instructive article, 
which appeared in the CenrraL Law Jour- 
NAL, Vol. 62, p. 144, Mr. Henry M. Dowling, 
of Indianapolis, Indiana, took the other view, 
yet setting out the expressions of the great 
judges and jurists who have maintained that 
there is a written constitution. It appears 
from his article that there are more decisions 
against this proposition than for it, yet the 
authorities cited are not to be compared with 
those he quotes who favor it, in force and 
weight of opinion. Hesays: ‘‘Despite the 
deliberate opinions of Marshall, Thompson, 
Chase, Story, Von Holst and Webster, and 
other official utterances of the justices of 
Connecticut, Kentucky, Maryland, Massa- 
chusetts, New Hampshire, New York, South 
Carolina and Vermont, the doctrine, an- 
nounced above has been repudiated again and 
again by the courts of this country.’’ 

The same thing may as truly be said of 
many of the great principles held sacred by the 
above named great, authorities.. He further 





says, ‘‘the consensus of their opinion [that 
there is not an unwritten constitution] is ex- 
pressed by Judge Cooley, when he says, ‘the 
principles of a republican government are not 
a set of inflexible rules vital and active in 
the constitution although unexpressed. * * * 
Nor are courts at liberty to declare an act 
void because in their opinion it is opposed to 
the spirit supposed to pervade the constitu- 
tion, but not expressed in words.’’’ The 
above does not seem to tally well with Judge 
Cooley’s expression in the case of People 
v. Salem, 20 Mich. 473, when he says, ‘‘it 
is conceded, nevertheless, that there are cer- 
tain limitations upon this power not prescribed 
in expressed terms by any constitutional pro- 
vision, but inherent in the subject itself, which 
attend in its exercise under all circumstances, 
and which are as inflexible and absolute in 
their restraints asif directly imposed in the 
most positive form of words.’’ In that case 
the unwritten constitution was recognized in 
the most positive manner. We certainly agree 
with Judge Cooley’s expression that ‘‘the 
principles of a republican government are not 
a set of inflexible rules, vital and active in the 
constitution although unexpressed,’’ but we 
believe, though unexpressed, they are as vital 
in the inherent nature of the subject itself 
when.publie policy is the heart of the subject ; 
and in the Salem case his opinion was in 
accord with that of the recognized masters. 
It will also be found upon an examination 
of the above citation from Judge Cooley’s 
work on Constitutional Limitations, that 
it, at least, is doubtful if the above construc- 
tion placed on Judge Cooley’s statement 
of the law, may fairly be implied. Mr. 
Dowling seems to think that this doctrine, 
which he regards as a heresy, has been re- 
vived in recent years, and yet we find if con- 
stantly expressed by the Supreme Court of 
the United States, for instance, in the case of 
the Indianapolis & St. Louis R. R. v. 
Horst (1876), 93 U. S. 381; Oakley v. As- 
pinwall (1850), 3 N. Y. 547; Willetts 
v. Ridgway, 9 Ind. 367. Coke not only won 
the admiration of judges of his time, but all 
time, when he ‘‘bearded the authority of the 
parliament of King James I., and informed 
them that they must keep within the pale 
of the law; and that it was his power 
and authority to modify their acts, and even 
nullify them if required by reason, morals an — 
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common right;’’ and he was sustained by 
Chief Justices Hobart and Holt. Hughes 
on Procedure, 1003, 1 Kent, 448. 

Indeed, going up to the fountain springs 
of the law we find it expressed, Lex non 
exacta definit, sed arbitrio boni. viri per- 
mittit. (The law does not exactly define but 
trusts in the judgment of a good man). As 
the dependency on case law has grown in re- 
cent years so nas grown the tendency to lose 
sight of the great principles which in the past 
guided the great legal minds of the world, 
whose decisions must again be sought, to 
bring our courts in many places to realize 
that they are leaving out of consideration in 
their opinions the great principles of the law. 








NOTES OF IMPORTANT DECISIONS. 


PLEADING AND PRACTICE—PLEADING KNOWL- 
EDGE OF DEFECTIVE APPLIANCES.—In a recent 
opinion of the Indiana appellate court in Ken- 
tucky & I. Bridge & Ry. Co. v. Moran, 79 N. E. 
Rep. 213, by Mr. Justice Comstock, where in an 
action by an employee for injuries alleged to have 
been occasioned by a defective brake rod, a com- 
plaint alleging that the defective condition was 
known -to defendant, or by reasonable diligence 
could have been known to it, was sufficient, with- 
out a further allegation that defendant had knowl- 
edge of the defect a sufficient time before the in- 
jury by the exercise of reasonable care to have 
made repairs. The court said: ‘The first speci- 
fication of error challenges the sufficiency of the 
complaint for want of facts to constitute a cause 
of action against appellant. The complaint seeks 
to recover on account of the failure of a common- 
law duty, which the appellant, as master, owed 
the appellee, as its servant. It is argued by the 
appellant that the complaint should allege that 
the master had knowledge of the defect a suffi- 
cient length of time before the injury, by the ex- 
ercise of reasonable care, to have made the neces- 
sary repairs, or at least to notify the, servant of 
the danger—citing Malott, Receiver, v. Sample 
(Ind. Sup.), 74 N. E. Rep. 245; Board Mfg. Co. 
v. Woodson, 94 Ala. 143, 10 So. Rep. 87; U.S., 
ete., Co. v. Weir, 96 Ala. 396, 11 So. Rep. 436; In- 
dianapolis, etc., Co. v. Flanigan, 77 Ill. 365; Mo. 
Pac. Ry. Co. v. Sasse (Tex. Civ. App.), 22S. W. 
Rep. 187; 20 Am. & Eng. Ency. Law (2d Ed.), 
94; Lake Shore, etc., Co. v. Stupac, 123 Ind. 210, 
23 N. E. Rep, 246; 4 Thompson’s Negligence, § 
3782. Appellant relies strongly upon Malott, Re- 
ceiver, v. Sample, supra. The opinion in that 
case seems to support the claim for which appel- 
lant contends. Appellee insists that the com- 
plaint is not, defective for the objection made 
by, appellant, and that in an action of this 
character it is sufficient to allege actual knowl- 





edge on the part of the master—citing Ma- 
lott, Receiver, v. Sample, supra; Consumers’ 
Paper Uo. v. Eyer, 160 Ind. 424, 66 N. E. Rep. 
994; Johnson v. Gebhauer, 159 Ind. 271, 64 N. E. 
Rep. 855; Consolidated Stone Co. v. Summit, 152 
Ind. 297, 53 N: E. Rep. 235; Louisville, etc., R. 
R. Co. v. Miller, 140 Ind. 635, 40 N. E. Rep. 116; 
Heltonville, etc., Co. v. Fields, 138 Ind. 58, 36 N. 
E. Rep. 529; Evansville, etc., R. Co. v. Duel, 134 
Ind. 156, 33 N. E. Rep. 355; Chicago, etc., R. Co. 
v. Tackett, 33 Ind. App. 379, 71 N. E. Rep. 524; 
Creamery Package Mfg. Co. v. Hotsenpiller, 24 
Ind. App. 122, 56 N. E. Rep. 250; Wabash, etc., 
R. Co. v. Morgan, 132 Ind. 430, 31 N. E. Rep.-661, 
32 N. E. Rep. 85; Louisville, ete., R. Co. v. 
Lynch, 147 Ind, 165, 44 N. E. Rep. 997, 46 N. E. 
Ren. 471, 34 L. R. A. 293; Potter v. Knox County 
Lumber Co., 146 Ind. 114, 44 N. E. Rep. 1000; 
Pittsburgh, etc., R. Co. v. Adams, 105 Ind. 151, 54 
N. E. Rep. 187; Columbus, etc., R. Co. v. Arnold, 
31 Ind. 174, 99 Am. Dec. 615; Salem- Bedford 
Stone Co. v. Hilt, 26 Ind. App. 543,59 N. E. Rep. 
97. 

Chicago, etc., R. Co. v. Tackett, supra, is ex- 
pressly against the claim for which appellant 
contends, and in said case it is held that it is not 
necessary that the complaint should show that 
the defective condition of the brake had existed 
long enough after it was, or should have been, 
known to appellant, to enable it to repair the 
same. We are of the opinion that the weight of 
the authorities is with the appellee; that the 
period of time for which the employer has know]- 
edge of a defective appliance, or what he does or 
fails to do during the time it remains in that con- 
dition, to remedy the same, is material as a 
matter of evidence upon the question of negli- 
gence. This case is respectfully transferred to 
the Supreme Court under section 10 of an act 
entitled ‘‘An act concerning appeals,” etc.. ap- 
proved March 12, 1901 (Acts 1901, p. 567, ch. 247). 
for such action with reference to Malott v. Sam- 
ple, supra, and Chicago, etv., R. Co. v. Tackett, 
supra, as may be deemed proper.”’ 








PRIVILEGED COMMUNICATIONS BE- 
TWEEN ATTORNEY AND CLIENT. 





If the client were forbidden to fully state 
his case to his counsel except at the peril of 
having the attorney produced as a witness by 
the opposing party to prove the statements or 
admissions thus made, the business of the at- 
torney and the interest of the client would be 
materially hampered. The rule, of course, 
would work both ways and its enforcement 
would necessarily result in the counsel being 
left materially in the dark as to the vital facts 
in the case. To avert such embarrassment 
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and to enable the attorney to intelligently pre- 
pare his cause and to encourage the client to 
fully state every fact material to the issues 
and of legitimate use in the trial of the case, 
the law has always regarded communications 
of this nature privileged from very early times. 
The general rule, therefore, is, all communi- 
cations made by a client to his attorney in 
good faith for the purpose of seeking legal in- 
formation or guidance with reference to legal 
rights, liabilities, duties or privileges, are 
deemed sacred and inviolable in law, and can- 
not be produced in evidence.! The rule is 
grounded upon a broad public policy which 
recognizes its necessity and justice. It is 
rather favored to the end that full justice may 
be the more freely given and that none be de- 
nied this sacred right by reason of unneces- 
sary publicity of these communications be- 
tween counsel and client. The privilege ex- 
tends to all communications ‘‘made with a 
view to professional employment and in refer- 
ence to such employment in legal proceedings 
pending or contemplated, or in any other legit- 
imate professional services wherein profes- 
sional advice or aid is sought respecting the 
rights, duties or liabilities of the client, it will 
fall within the privilege and cannot be dis- 
closed by counsel.’’* The rule is not restricted 
to legal proceedings begun or contemplated, 
but applies with equal force to all statements 
with reference to legal questions which may 
be necessary for the cient to investigate. 
‘*The great object of the rule seems plainly to 
require that the entire professional intercourse 
between client and attorney, whatever it may 
have consisted in, should be protected by pro- 
found seerecy.’’* Nor is it necessary that 
the communication, to be protected, be spoken 
by the client to the attorney. It extends as 
well to all documents, papers, instruments 
and everything else that could reasonably 
throw any light on the issues or in regard to 
the legal information sought, for these things 


1 Wilson v. Rostall, 4 T. R. 753; 4 Elliott, Ev., sec. 
38290; Mobile & M. Ry. Co. v. Yeates, 67 Ala. 164, 
167; Brown v. Payson, 6 Ala. 448, 444; Martin v. 
Anderson, 21 Ga. 301, 308; Lynn v. Lyerle, 113 Ill. 128, 
134; Coveney v. Tannahill, 1 Hill (N. Y.), 33, 34; Dur- 
kee v. Leland, 4 Vt. 612; McLellan v. Longfellow, 32 
Me. 494, 496. 

2 Mobile & M. Ry. Co. v. Yeates, 67 Ala. 164, 167. 

3 McLellan v. Longfellow, 32 Me. 494, 496. 

4 McLellan v. Longfellow, 32 Me. 494, 496; Bobo v. 
Bryson, 21 Ark. 387, 389; Greenlaw v. King,§1 Beav. 
137. 





may be of the gravest importance in assisting 
the attorney to give correct advice or properly 
prepare a case for trial.® Of course this 
privilege as to books, documents, etc., may 
be waived. For, while the law protects these 
with the shield of privilege, the client may 
waive it if he sees fit.6 But the fact that the 
client may be willing to waive his privilege as 
to some of the documents offered in evidence 
does not imply that he must waive it as to all 
of them. Every one is separately and singly 
privileged, and in yielding one paper in evi- 
dence the client does not thereby become 
compelled to thus surrender up all or any of 
the others.’ Thesame rule applies, of course, 
to evidence not documentary which may come 
within the privilege. ® 

It is not necessary that the attorney be first 
employed in order to preserve the privilege. 
Any one has the right to state a case or facts 
to a lawyer for the bona jide purpose of get- 
ting legal information. This, of itself, will 
insure the privilege. It has been held, ac- 
cordingly, that where one writes to an attor- 
ney to get advice and states the facts in order 
to get an intelligent opinion, that such letter 
or statement to the attorney is privileged, even 
though, in point of fact, the attorney had pre- 
viously been retained by his opponent, this 
fact not being known, however.® The same 
rule applies where the attorney, by reason of 
a previous retainer or for any other reason; re- 
fuses toact. The statement is nevertheless 
privileged. It is made in good faith by the 
client, to an attorney for the purpose of ob- 
taining legal advice. This is all that is re- 
quired. The protection cannot be taken 
away by arefusal of the attorney to act as 
such.!® Buta person who confides a letter 
or other communication to an attorney whom 
he knows to be retained or employed by the 
opposing side cannot claim the right of privi- 
lege. Under such circumstances he has no 
right to presume that the attorney can act for 


5 Matthews v. Hoagland, 48 N. J. Eq. 455; 4 Elliott 
Ev., sec. 3290; Deitrich v. Mitchell, 43 Ill. 40, 46; 
Wheatley v. Williams, 1 M. & W. 581, 540; Freeman v. 
Brewster, 98 Ga. 648; Durkee v. Leland, 4 Vt. 612; 
Nelson v. Becker, 32 Neb. 99, 103; Southern Ry. v. 
White, 108 Ga. 201. 

6 Lyell v. Kennedy, L. R. 27 Ch. Div. 1. 

7 Lyell v. Kennedy, L..R. 27 Ch. Div. 1. 

8 Hartford Fire Ins. Co. v. Reynolds, 36 Mich. 502. 

® Nelson v. Becker, 32 Neb. 99, 103. 

10 Nelson v. Becker, 32 Neb. 99, 108; Sargent v. 
Hampden, 38 Me. 581. 
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or advise him with reference to legal matters, 
and is, therefore, in no position to say that 
the statement made to his adversary through 
his attorney is privileged.!! The attorney is 
exempted not only from revealing the contents 
of any document entrusted to him as a private 
paper by his client, but from producing it 
for inspection or otherwise testifying as to the 
appearance of same as baying been torn, mu- 
tilated, sealed, erased, altered or otherwise 
affected in any way.'? Likewise an attorney 
cannot be required to testify that a document 
confidentially learned of by him by reason of 
his relation to his client has been destroyed. 
For this fact may have an important bearing 
in some cases.!? Nor, of course, can he be 
compelled to disclose any names, dates, or 
anything else appearing thereon, in whole or 
in part.'4 And the rule has been extended 
to documents not in esse when these had come 
to the notice of the attorney in a collateral 
way by reason of his relationship, as by being 
accidentally discovered by the attorney while 
searching for other papers.!® An attorney, 
however, may be required to state whether he 
has a certain document in his possession for 
the purpose of iaying the foundation for sec- 
ondary evidence of the contents thereof, even 
though he may have come into }ossession of 
it as a confidential matter. The mere exist- 
ence of the paper is not privileged. It is the 
contents or purport which the attorney is for- 
bidden to reveal.'® The privilege does not 
embrace confidential communications of all 
kinds. ‘That is, it applies only to statements 
to attorneys and does not obtain in any case 
where the information sought to be elicited is 
obtained by the witness from the party to be 
affected, though gotten under an agreement 
of the most sacred inviolability or solemn se- 
crecy. The law does not permit a person to 
get the benefits of the rule indiscriminately 
under a plea of secrecy or ordinary confidence 
between man and man. No one hasa right 
to receive a communication upon a promise 
that he will not reveal it properly in court 


ll Hall v. Rixey, 84 Va. 790; Tucker y. Finch, 66 
Wis, 17, 21. 

12 Crawford v. McKissack, 1 Port. (Ala.) 433, 436. 

13 Robson v. Kemp, 5 Esp. 52. 

14 Brard v. Ackerman, 5 Esp. 119, 120; Brandt v. 
VanCortlandt, 17 Johns. 335, 3839; Wheatley v. Wil- 
iams, 1 M. & W. 588, 540. 2 : 

Wheatley v. Williams, 1 M. & W. 533, 540. 
Coveney v. Tannahill, 1 Hill (N. Y.), 33, 35. 





when required by law to do so. To permit 
this would be to tolerate an obstruction of 
justice, and any attempt to prevent the dis- 
covery of pertinent facts in judicial investiga- 
tion, by such methods, must be unavailing.!7 
As is well said by Mr. Wigmore: ‘‘No 
pledge of privacy, nor oath of secrecy can 
avail against demand for truth in a court of 
justice.’’!® The privilege is not allowed in 
any case for the convenience or advantage of 
counsel. It is not for him in any sense, but 
concerns only the client whose legal rights 
alone can be affected thereby. Being for his 
benefit, the law does not require him to ac- 
cept it, but, on the contrary, he may waive it, 
and he may do this regardless of the wishes 
of his counsel.!® And as an attorney cannot 
claim the privilege against the wish of the 
client, it follows that the agent of the client, 
or a third person, could not claim it. This 
would be permitting meddlesomeness on the 
part of others in the affairs of the client who, 
only, is to be affected.?° But the old rule 
placed the privilege with the counsel. He was 
supposed to receive the communication from 
his client in sacred confidence, to violate 
which, on his part, would be a breach of in- 
tegrity. A jealous regard for this honor of 
the attorney seems to have dominated the 
earlier view of the privilege, rather than the 
idea of any protection to the client.2! Upon 
this theory it has been judicially said that 
‘‘the first duty of an attorney is to keep the 
secrets of his clients.’’??. This is good doc- 
trine to this day, but it rests upon a better 
foundation. It is now grounded on the rights 
and privileges of the client, not the attorney. 
It is regarded for the benefit of the client 
alone, and if the client should elect to waive 
the privilege, the attorney will not be permit- 
ted to insist on the protection. His honor is 
not sullied in the least when he for whose ex- 
clusive benefit the rule finds application pre- 
fers to waive it. Indeed, there could be in- 


17 Greenhaw Vv. King, 1 Beav. 187, 145; Rex v. Shaw, 
6C.& P. (E.C. L.) 878, 874; Cox v. Montague, 78 Fed. 
Rep. 845: Loyd v. Freshfield, 2 Car. & P. (E. C. L.) 
325, 333. 

18 4 Wigmore Ev., sec. 2286. 

19 Jones v. State, 65 Miss. 179, 183; Wilson v. Rastall, 
4 T. R, 758; Martin v. Anderson, 21 Ga. 301, 308; Sar- 
gent v. Hampden, 38 Me. 581. 

20 Bingham v. Walk, 128 Ind. 164. 

21 4 Wigmore Ev., sec. 2290. 

22 Taylor v. Blacklow, 3 Bing. (E. C. L.) 235, 249. 
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stances where the waiver would be a benefit 
to the client, though not always so. 

The rule of immunity is more important at 
the present day, perhaps, than under the old 
order of things. By the common-law a wit- 
ness was not permitted to testify for or against 
himself in either a civil or criminal case. Be- 
ing interested, it was supposed by a violent 
sort of fiction, that he was not worthy of be- 
lief. It was also aimed to remove the 
temptation to swear falsely. It was not 
thought that ‘‘a man who complains without 
cause or defends without justice, should have 
honesty enough to confess it.’’?% This old 
idea, however, has practically been superseded 
by statute in most or all of the states, where- 
by any party to an action is permitted to testi- 
fy, the weight to be given his testimony being 
left to the jury. In all civil cases the oppo- 
site party can usually be called to testify 
against himself except, of course, as to mat- 
ters which might incriminate him. But while 
he may be thus required to testify, yet he 
cannot be compelled either as the witness of 
the opposite side, or in his own behalf, to 
testify against his wish as to any admission or 
fact communicted by him to his counsel.?‘ 
It may be ever so proper to show by ordinary 
evidence the facts which have been communi- 
cated to counsel, but it cannot be made to ap- 
pear from the testimony of the client or his 
counsel that he stated them to the attorney or 
made any admission or declaration to him in 
connection therewith. It will be seen at a 
glance that the rule of privilege is now of even 
greater importance than formerly, by reason 
of the broadening and extension of the rules 
governing the production of evidence with 
reference to the testimony of the party to be 
affected. For, under the old rule, he could 
not be compelled to reveal anything about the 
case in evidence—was, in fact, forbidden to 
do so under the rule of incompetency be- 
cause of interest, whereas now he can be com- 
pelled to testify and reveal anything perti- 
nent to the cause except that which might 
tend to criminate him and any statement he 
may have made to his counsel in confidence. 


23 1 Greenl. Ev., secs. 329, 330. 

24 Bobo v. Bryson, 21 Ark. 387, 388; Jones v. State, 
65 Miss. 179; State v. White, 19 Kan. 445; Britton v. 
Lorenz, 45 N. Y. 51; Birmingham R. & E. Co. v. Wild- 
man, 119 Ala. 547; Bigler v. Reyher, 43 Ind. 112; 
Casey v. State, 37 Ark. 67; Hemenway v. Smith, 28 
Vt. 701, 707. 





But in all cases where a client wishes to avail 
himself of the privilege, the burden of show- 
ing such a state of facts as will entitle him to 
its protection, is on him, unless it ap- 
pears properly from other evidence.?® Of 
course, the question whether a communica- 
tion is privileged is a preliminary one 
for the court. There is no reason why such 
a question should be submitted to a jury. 
And whenever it is shown that the statement 
is made to a lawyer ona legal subject, the 
law raises a presumption that it was meant to 
be privileged.2® But of course this pre- 
sumption is by no means conclusive. It may 
be overcome by legitimate proof of any facts 
tending to show the contrary.?7_ So, a show- 
ing that the admission or confession was 
made before the advice or service of the law- 
yer was sought in a legal way, or that it was 
made after the relation of attorney and cli- 
ent had been dissolved and in a casual way 
not calling for professional confidence, the 
privilege will be denied.?® And the privil- 
ege can be invoked only when the conversa- 
tion is to a lawyer in his capacity of legal ad- 
viser. The mere fact that the person to 
whom the statement:is made is a lawyer is 
not of itself sufficient, for the very substruc- 


‘ture of the rule itself is thé protection of 


those, and those only, who seek the aid of a 
lawyer’s experience and learning in the law 
for the purpose of enlightenment and guid- 
ance. If the statement is not made with this 
end in view, it is no more privileged when 
made to a lawyer than a layman. Following 
this idea it has been held that declarations 
made to a conveyancer as such, and not as 
an attorney, are not privileged, though the 
conveyancer be also an attorney.*® ‘There 
is no ground for encouraging the relation of 
client and legal adviser,’’ says a learned 
writer ‘‘except when it is formed with one 
who has been formally admitted to the office 
of attorney or counselor as duly qualified to 
give legal advice.’’*®° 


% Bingham v. Walk, 128 Ind. 164. 

26 Sharon v. Sharon, 79 Cal. 683, 678. 

27 Sharon v. Sharon, 79 Cal. 633, 678. 

28 Crawford v. McKissack, 1 Port. (Ala.) 433, 4384, 
and see Ewers v. White’s Estate, 114 Mich. 184. 

29 Stallings v. Hallum, 79 Tex. 421, 425; 1 Greenl. 
Ev., sec. 239; Wigmore Ev., sec. 2300; Sharon v. 
Sharon, 79 Cal. 633; Smith v. Caldwell, 22 Mont. 331. 

80 Wigmore Ev., sec. 2300; Foster v. Hall, 12. Pick. 
(Mass. ) 89, 98; Sample y. Frost, 10 Iowa, 266, 267; 
Holman v. Kimball, 22 Vt. 555, 556.8 j 
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Indeed it has been held that the privilege 
cannot be invoked where the admission is 
made to one not a lawyer, though the sup- 
posed client may think he is communicating 
with a duly licensed attorney.*! It is abso- 
lutely necessary that the person in whom the 
facts are entrusted be a regularly authorized 
counselor or attorney acting for the time be- 
ing in the character of a legal adviser, and 
not otherwise.*? In conformity to this prin- 
ciple it is held that a communication to a per- 
son who has no license to practice law is not 
privileged, though such person may be per- 
mitted to practice in the inferior courts which 
do not rise to the dignity of courts of record 
and where no legal qualifications or learning 
is required to entitle such person to practice 
as, for instance, in justice of the peace 
courts.*® Notaries public do not come with- 
in the rule. A notary.is not a_ lawyer, 
though a lawyer may, ordinarily be a notary. 
The duties and calling of a notary do not call 
for any legal learning or unusual privacy, 
their acts are largely ministerial and, in any 
event, they are not lawyers and communica- 
tions made to them, as such, are not privil- 
eged.** Likewise, statements made to alaw 
student are not, protected, though the student 
may be capable of advising on the particular 
matter and his advice be sought for guidance 
as to to legal rights. But still he is not a 
lawyer. ‘The line must be drawn somewhere, 
and the law fixes it here. Of course, all law- 
yers should be students, but a student is not 
alawyer. He is laying his foundation for 
higher ideals and usefulness, but has not yet 
attained these. Indeed, something more than 
mere learning is required to make a lawyer. 
A good character is usually one of the car- 
dinal requisites. Ordinarily a lawyer must 
be of a named age at which timethe law sup- 
poses him of sufficient maturity to advise in 
the grave affairs of life. These and other 
considerations, therefore, call for the stern 
but salient rule of law that the person to 
whom legal secrets are confided must have 
shown himself competent and fitted to give 
advice of this kind. Until he has done so, 


81 Sample vy. Foster, 10 Lowa, 266, 267. 

82 1 Greenl. Ev., sec. 239; Brayton v. Chase, 3 Wis. 
406, 409; Crawford v. McKissack,1 Port. (Ala.) 433, 
434; Randolph v. Quidnick Co., 23 Fed. Rep. 278. 

38 Brayton v. Chase, 3 Wis. 406, 409. 

*% Lukin v. Holderson, 24 Ind. App. 645. 





he is nothing but a layman.**® Likewise 
where communications are made to a scrive- 
ner, as such, they are not privileged, though 
the scrivener in point of fact be also a 
lawyer.*® 

Generally speaking, before the statement 
to the attorney will be accorded the dignity 
of privilege, it must be made in private. It 
must, in other words, be confidential and 
made under such circumstances as naturally 
call for confidence. If the client should elect 
to state the facts in the presence of strangers 
and third parties such conduct would be in- 
compatible with any contention on his part 
that the same were meant in professional con- 
fidence. In all such cases, therefore, the 
statement may be proven the same as though 
made to one not an attorney or counselor.®7 
Likewise, where two persons employ the same 
attorney for their mutual benefit and conven- 
ience the statements made by either to the 
common attorney may be produced in evi- 
dence.*® And the same rule applies when 
the client makes a statement to his attorney 
in the presence of his adversary. He can- 
not make the statements where the other 
party can have the benefit thereof and then 
claim that they should be held privileged in 
law.®® But the rule that the communication 
made to a common lawyer is not protected 
extends only to the immediate parties. That 
is, the parties thus employing the same at- 
torney. Asto strangers and third parties 
the privilege is effective for both clients and 
may be claimed by either or both. The priv- 
acy is waived only as to the parties concerned 
and acting, not as to strangers.‘ ® 

While an attorney cannot be required to 
divulge any confidential communication from 
his client, yet this does not preclude him from 
testifying for his client in proper cases as to 
any facts he may know which have not been 


85 Dierstein v. Schubkagel, 131 Pa. St. 46. 

386 Hanlon vy. Doherty, 109 Ind. 37. 

87 Britton v. Lorenz, 45 N. Y. 51, 57; Whiting v. 
Barney, 30 N. Y. 330, 342; Sharon v. Sharon, 79 Cal. 
633, 677; Hartford Fire Ins. Co. v. Reynolds, 36 Mich. 
502, 504; House v. House, 61 Mich. 69; Dunn v. Amos, 
14 Wis. 106. 

38 Hurlburt v. Hurlburt, 128 N. Y. 420, 424; Sparks 
v. Sparks, 51 Kan, 195, 201. 

89 Michael y. Foil, 100 N. Car. 178, 189; Hanlon v. 
Doherty, 109 Ind. 37, 43; In re Bauer, 79 Cal. 304, 312; 
Lynn v. Lyerle, 113 Ill. 128, 134; Tyler v. Tyler, 126 
Til. 525, 541. 

40 In re Bauer, 79 Cal. 304, 312. 
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communicated to him iu confidence or even 


as to these, when competent and the client. 


elects to waive the privilege.41 The weight 
to be given such testimony is usually a ques- 
tion for the jury who should, in considering 
such evidence, take into consideration the in- 
terest counsel must be presumed to have in 
the cause of his client, any zeal or earnestness 
which he may exhibit and any other facts 
proper to be considered in weighing evi- 
dence. *? 

Of course the practice of an attorney volun- 
teering his testimony in behalf of his client 
certainly should not be encouraged. He is 
supposed to know just what evidence is 
necessary to make out his case and is, there- 
fore, necessarily subjected to some tempta- 
tion to pull his case through, whether cou- 
sciously or unconsciously. However, it seems 
legitimate for any lawyer to testify for his 
client when the evidence cannot be otherwise 
shown. The question of the attorney thus 


‘testifying is really largely one of ethics. For 


an attorney to habitually offer himself as the 
witness of his client is little short of repre- 
hhensible and such conduct has been freely 
condemned by the courts.4* The ends of 
justice sometimes make it necessary that an 
attorney should give evidence for his client, 
but it should always be regarded by counsel 
as a misfortune to be placed in such a posi- 
tion, and courts should extend no counten- 
ance to the practice, and only tolerate it in 
cases of pressing necessity.‘ The idea 


41 Robinson v. Dauchy, 3 Barb. 20, 31; Phillips v. 
Bridge, 11 Mass. 242, 246; Frear v. Drinker, 8 Pa. St. 
520; Geisse v. Dobson, 3 Whart. (Pa.) 33,39; Miles v. 
O’Hara, 1S. & R. (Pa.) 32, 36; Sloeum v. Newby, 4 
Murph. (N. Car.) 423; Boulien vy. Hebel, 17 S. & R. 
(Pa.) 312, 314. 

42 Robinson v. Dauchy, 3 Barb. 20, 31; Little v. Me- 
Keon, 1Sandf. (N. Y.) 607; Geisse v. Dobson, 3 Whart. 
(Pa.) 33, 39; Miles v. O’Hara, 18. & R. (Pa.) 82, 36. 

48 Frear v. Drinker, 8 Pa. St. 520, 521; Spencer v. 
Kinnard, 12 Tex. 180, 188; Stratton v. Henderson, 26 
ill. 68, 76. 

44 Spencer v. Kinnard, 12 Tex. 180,188. Judge Sand- 
ford, speaking for the court in Little v. McKeon, 1 
Sandf. (N. Y.) 607, 609, thus condemned the practice: 
“Attorneys wiil never, except in extreme cases, pre- 
sent themselves before a jury as witnesses in their own 
causes on litigated questions, and in such cases on 
account of some unforeseen necessity. ‘Those gentle- 
men of the bar who habitually suffer themselves to 
be used as witnesses for their clients, soon become 
marked both by their associates and the courts, and 
forfeit in character more than will ever be compen- 
sated to them by success in such client’s controver- 
sies.”’ 





of privilege shields the attorney only as to 
confidential information. As to facts that 
are otherwise competent and proper, the at- 
torney not only may testify, but can be com- 
pelled to do so.*5 

The law is liberal in allowing to the client . 
every reasonable facility to communicate with 
his counsel. As might easily be imagined, it 
may become necessary to employ agencies of 
communication. The privilege is therefore 
extended to interpreters necessary for the 


purpose.** The communication may also be 
carried on, when necessary, by means of 
agents.47 The privilege of secrecy is given 


by the law asa shield. It cannot be used, 
therefore, for an unlawful purpose, or in fur- 
therance of a crime. No one will be per- 
mitted to avail himself of the privilege to pre- 
vent the enforcement of law or where the legal 
advice has been sought with a view to an in- 
fraction of the criminal laws.4® This is true 
whether the attorney be cognizant of the crimi- 
nal purpose or not. The same liberal and 
enlightened public policy which provides the 
privilege in all legitimate cases denies it when 
it is invoked in aid or furtherance of crime in 
any form.*® Of course this does not mean 
that a person cannot confide to his attorney 
the facts and circumstances of any crime that 
may have already been committed for the at- 
torney’s guidance. To carry it to such an 
extent would be to practically destroy its use- 
fulness in criminal cases. The law is equally 
alert to prevent the rule being invoked for 
purposes of fraud. The attorney cannot as- 
sist his client in the perpetration of a fraud 
and then have the client to claim his privilege 
of confidence to avert a discovery thereof. 
‘*The contriving of a fraud,’’ says Mr. Whar- 
ton, ‘‘is no part of his duty as a solicitor.’’5° 


45 Milan v. State, 24 Ark. 346, 8355; Brown v. Payson, 
6 Ala. 443. 

46 Wilson v. Rastall, 4 T. R. 753, 756; 1 Greenl. Ev., 
sec. 239; 4 Elliott, Ev., sec. 3290; Lyell v. Kennedy, L. 
R. 27 Ch. Div. 1, 19; Bunburg v. Bunburg, 2 Beav. 173. 

47 Lyellv. Kennedy, L. R. 27 Ch. Div. 1, 19. 

48 State v. Kidd, 89 Iowa, 54,63; Hickman v. Green, 
123 Mo. 165; Matthews v. Hoagland, #8 N. J. Eq. 455. 

49 Orman vy. State, 22 Tex. App. 604, 615. 

50 1 Whart. Ev. (8rd Ed.), sec. 590; Olmstead v. 
Webb, 5 App. D. C. 38; Hughes v. Boone, 102 N. Car. 
137; State v. Caldwell. 16 Mont. 119; Poole v. Houston 
& T.C. Ry., 58 Tex. 1384; Taylor v. Evans (Tex. Civ. 
App.), 29S. W. Rep. 172; Hamil v. England, 50 Mo. 
App. 338; Hickman v. Green, 123 {Mo. 165; People v. 
VanAlstine, 57 Mich. 69; Russell v. Jackson, 9 Hare 
(Eng. Ch.), 386. 
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A party is not acting in good faith with the 
law who attempts to pervert its wholesome 
rules to such purposes. Fraud and crime 
have no countenance in law and nothing is 
favored which tends to aid in the perpetration 
‘ of either. But where the statement is privi- 
leged it cannot be produced in evidence even 
after the death of the client and inures to the 
benefit of his legal representatives and pri- 
vies.°! But mere casual remarks made to the 
attorney without any view of employment or 
for the purpose of obtaining legal informa- 
tion for guidance are not privileged.®? And 
this is true, even though the attorney may 
afterwards be employed by the client in liti- 
gation subsequently arising. The privilege 
is either effective or not at the time the com- 
munication is made and is not altered or 
changed in any way by subsequent events.°® 
Nor does the rule obtain where the client in- 
vites publicity, as by requesting the attorney 
tu sign a will, pleading, or other document 
which must necessarily become public, as a 
witness.°* By requesting or sanctioning an 
act on the part of the attorney which would 
imply that he should be called upon to testify 
as to the matters of which he has publicly tes- 
tified, by subscribing his name as a witness to 
a document which must necessarily fall under 
the eyes of strangers to the transaction, the 
client waives the privilege he might otherwise 
assert. W. C. Roperrs. 
Nashville, Ark. 

5t Brown v. Butler, 71 Conn. 576. 

52 1 Greenl. Ev., sec. 239; Dierstein v. Schubkagel, 
131 Pa. St. 46, 

53 1 Greenl. Ev., sec. 244; Altmann v. Ritter, 81 Wis, 
895, 898; Underhill Ev., sec. 170; Philman v. Marshall, 
103 Ga, 82. 

54 Robson v. Kemp, 1 Esp. 52,54; San Antonio & A. 
P. Ry. Co. v. Brooklyn (Tex. Civ. App.),51S. W. 
Rep. 587; Pence v. Waugh, 135 Ind. 143; Kern v. Kern, 
154 Ind. 29; Denning v. Butcher, 91 Lowa, 425. 





AN INJUNCTION WILL LIE TO RESTRAIN THE 
COLLECTION OF WATER BY A MUNICIPAL- 
ITY IN AN ARTIFICIAL CHANNEL AND 
CASTING SAME ON THE LAND OF ANOTHER 
IN UNDUE QUANTITIES WHEN? 

ELSER Vv. VILLAGE OF GROSS POINT. 
Supreme Court of Illinois, Ovt. 23, 1906, 
The fact that one owning property along the line of 

a waterway used by a village to drain aswamp agreed 

to pay all costs and expenses of a suit whereby another 

owner similarly situated sought to restrain the mak- 
ing of certain changes in the waterway did not amount 
to champerty. 





Where a village had an easementto discharge sur- 


\ face water through a ditch, it could not, in the dis- 


charge of statutory duties, increase the amount of 
water, so as to increase the burden on the servient es- 
tate. 


The courts take judicial notice that in certain sea- 
sons of the yearjin certain localities there is a heavy 
rainfall, and that in consequence there is a liability to 
freshets and excessive accumulations of water. 


No one has the right to collect water in an artificial 
channel and cast it upon the land of another in undue 
and unnatural quantities, contrary to its natural 
course. 


An injunction will lie to restrain the collection of 
water by a municipality in an artificial channel, and 
the casting of the same on the land of another in un- 
due quantity and contrary to its natural course, until 
the damages are ascertained and paid as provided by 
Hurd’s Rey. St. 1905, ch. 47, in relation to eminent 
domain. 


On November 8, 1905, Benjamin G. Elser filed 
his bill in the circuit court of Cook county 
praying for an injunction restraining the village 
of Gross Point and Joseph Braun from making 
certain contemplated changes in a cuivert or wa- 
terway, which itis alleged would injure and dam- 
uge Elser’s land. Elser was the owner in fee of 
about six acres of land lying within the corporate 
limits of Gross Point, fronting on a highway 
known as *Cburch Road,’’ and he also claimed 
to be the owner of the fee in the land occupied 
by the Church Road to the center thereof. Church 
Road is a public street or highway running north 
and south on the top of a ridge parallel with the 
western shore of Lake Michigan. The land east 
of this ridge slopes toward the lake shore, and 
west of it the slope is westward for about 1000 
feet, where it reaches Skokie Swamp. This 
swamp is a body of low, marshy land about 2 miles 
in width and from 20 to 30 miles in length. Dur- 
ing the spiing of the year and in seasons of heavy 
rainfall Skokie Swamp becomes a vast body of 
water, which is cut off from Lake Michigan by 
the ridge above described. The natural drainage 
for Skokie Swamp is into the Chicago river, and 
none of the water from this swamp flowed into 
Lake Michigan in a state of nature. The village 
of Gross Point is an incorporated village of some 
1,200 or 1,500 inhabitants and is located on the 
western slope of the dividing ridge, while the 
villages of Kenilworth and Wilmette, also incor- 
porated, are located between the ridge and Lake 
Michigan. In 1867, in pursuance of an act of 
an act of the legislature which was afterwards 
declared unconstitutional (Hessler v. Drainage 
Com’rs, 53 Ill. 105), a drainage ditch was cut 
from the west toward Lake Michigan passing 
through the ridge above described, thus consti- 
tuting an artificial outlet for a part of the water 
from Skokie Swamp to Lake Michigan. The ex- 
pense of cutting this ditch was borne by the adja- 
cent landowners, as provided by the act of the 
legislature of February 15, 1855, above referred 
to. Atthe time the ditch was constructed it was 
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an open waterway, and atthe point where it 
crossed the ridge it was about 10 feet wide at the 
top and 20 feet deep, with sloping sides. A bridge 
was constructed on Church Road over the open 
ditch. The ditch remained as originally con- 
structed, with the acquiescence of the landowners 
on both sides of it including the predecessors in 
title of Elser, until the year 1883, when that por- 
tion of it that crosses Church Road was recon- 
structed by the village of Gross Point by putting 
in a circular stone and brick culvert 4 feet in di- 
ameter on the inside. This culvert was about 
100 feet in length, the bottom of which was placed 
flush with the bottom of the original ditch, and 
the opening above the culvert was filled in, so 
that the bridge was no longer needed. ‘The east 
end of the culvert extended about 20 feet beyond 
the east line of the highway, on the land now 
owned by Elser. 

Itis charged in the bill that the water, after 
passing out of the east end of the culvert flows 
down through an open ditch on the land of Elser 
for a considerable distance on its way to the lake. 
There has been no change in the culvert since 
1883, and none in the open ditch east or west of 
it, except that which has been produced by the 
flowage of the water through the ditch. It is 
averred in the bill that the village of Gross Point 
has not made any claim or asserted any rights in 
the ditch, + xcept the right to have the water flow 
through the culvert as reconstructed by the said 
Village in 1883, until the proposed change here- 
inafter described was projected, in 1904. It is 
charged in the bill and not controverted, that in 
November, 1904, the village of Gross Point de- 
termined to reconstruct said culvert, and that a 
contract for this purpose had been let by the said 
village to Joseph Braun, and that the said Braun, 
in pursuance of this contract, was threatening to 
enter upon Elser’s land and remove said culvert 
and place another in its stead. much larger than 
the present one. ‘he specifications in Braun’‘s 
contract with the village show that the new cul- 
vert was to consist of a concrete and brick arched 
culvert 100 feet in length, the footings of the re - 
taining walls to be 5 feet below the bottom of 
the present brick culvert, and that the side walls 
of said arched culvert were to be 10 feet high and 
6 feet from side to side; the areca above to be 
back-filled and Church Road to be restored to its 
present condition by the contractor. The con- 
tract also provided that retaining walls were, to 
be built 175 feet east and 175 feet west. with a 
6-foot space between them for the water to pass 
through. It is alleged in the bill that the ordi- 
nary water level in Skokie Swamp is lower than 
the bottom of the culvert in its present condition, 
and that the effect of lowering the culvert and 
leaving it with adirt bottom will finally cause 
practically all of the water in Skokie Swamp to 
pass through said culvert and onto the land of 
Elser and other property owners in the village of 
Kenilworth. It ischarged that at times of heavy 
rainfall the waters of Skokie Swamp rise above 





the top of the present culvert, and so remai 
until lowered by the discharge of the water 
through said culvert. It is also contended by 
Elser that, if the culvert is enlarged in the man- 
ner contemplated by =he contract with Braun, the 
effect of it will be to discharge the water from 
Skokie Swamp through said culvert in sucha 
way as to overflow the ditch eastward from the 
culvert, and thereby damage and despoil the 
Jands of Elser and others owning property along 
said ditch. Elser purchased the land in question 
in 1894 from Catherine Abbink, and her grantor 
purchased it from Annie M, Reinart in 1892, and 
she purchased the land in 1886 from Peter Rein- 
art; all of said conveyances being in good faith 
and for valuable consideration, without any no- 
tice of any claim of the village of Gross Point, or 
property owners west of the ridge, of any greater 
right than was indicated by the culvert that was 
then in use. 

A temporary injunction having been awarded, 
the village of Gross Point and Braun appeared 
and filed a motion to dissolve said injunction, on 
the ground that there was no equity in the bill, 
and that the suit was the result of a champertous 
contract between Elser and Joseph Sears, and 
that there was collusion and fraud in briuging 
the suit. Upon the hearing of the motion to dis- 
solve, the defendants introduced evidence for the 
purpose of establishing the second ground relied 
upon for the dissolution of the injunction. To 
sustain the champerty, collusion, and fraud, the 
records in two other suits, which concern more 
or less directly this proposed change in the ditch, 
were introduced. One of these cases was that of 
the village of :Kenilworth and certain property 
owners along the line of the said ditch, among 
them Joseph Sears, against the village of Gross 
Point, which was circuit court general No. 266,450. 
The bill in this case was subsiantially the same 
as in the case at bar, and the relief therein prayed 
for was a general injunction against the village 
of Gross Point to prevent it from any way inter- 
fering with the said culvert. The village o 
Wilmette, the Kenilworth Union Church, and a 
large number of property owners in the two vil- 
lages were inade parties to this bill by interven- 
ing petitions. A motion to dissolve the temporary 
injunction awarded on this bill was entered in 
the «irenit court, and affidavits of various wit- 
nesses were filed for and against said motion. 
The motion to dissolve was sustained by the cir- 
cuit court,and the injunction dissolved; but the 
bill appears to have been retained, and the case 
is still pending in the circuit court. The defend- 
ants also introduced « record in another case, 
wherein the village of Kenilworth and others 
were complainants and the Kenilworth Sanitarium 
were defendants. ‘The object sought by this bill 
was to restrain the Kenilworth Sanitarium from 


‘emptying its sewerage into said ditch, That case 


was heard ia the superior court of Cook county 
on its merits, anda perpetial injunction was 
awarded in accordance with the bill, enjoining 
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said sanitarium from using said ditch or culvert 
as an outlet for its sewerage. The sanitarium 
appealed from the superior court decree, and on 
February 21, 1906, the opinion of this court was 
filed affirming the decree of the superior court, 
and the case is reported as Kenilworth Sanitarium 
v. Village of Kenilworth, 220 Ill. 264, 77 N. E. 
Rep. 226. In this last case Joseph Sears appears 
as one of the complainants, but in that suit no 
attempt was made to interfere in any way with 
the physical condition of the culvert or ditch. 

{n addition to the records in these two cases 
the court heard, upon the motion to dissolve, a 
number of witnesses and affidavits. In the testi- 
mony of Elser, given at the hearing of this mo- 
tion, it appears that after the court had sustained 
the motion to dissolve the injunction in circuit 
court general No. 266,450, Mr. Pease, one of the 
attorneys in that case, representing, among others, 
Joseph Sears, telephoned to Elser to come up to 
his office; that Elser went there, and the follow- 
ing is Elser’s version of what occurred: ‘Pease: 
Teil the court what happened in my office. A. 
You asked me what | proposed to do about it. I 
told you that I would like to stop the proceed- 
ings; that I was willing to give all my time, but, 
having a mortgage on the property, I could not 
afford to go to any expense. Then you volun- 
teered to carry the expense provided I would put 
in my time.’’ He admits that Joseph Sears signed 
his bond and agreed to pay all expenses and costs 
that might accrue in the present suit, and that 
Elser was not to be liable for anything. It is also 
testitied to by Elser that he had been watching 
the progress of the proposed change in the cul- 
vert, and had spoken to another lawyer about 
the matter, and said that he employed Mr. Pease 
because he had already been engaged in litiga- 
tion for Mr. Sears, and that he would be more 
familiar with the case than a lawyer who had 
nothing todo with the controversy; that he in- 
.tended to have an injunction if they attempted to 
enlarge the culvert. Joseph Sears and Warren 
Pease both file affidavits in the euse, neither of 
whom contradicts Elser regarding the circum- 
stances connected with the commencement of the 
suit. 

No answer to the bill was filed, nor was there 
any hearing except upon the motion to dissolve 
the injunction, upon the hearing of which the 
circuit court dissolved the injunction and dis- 
missed complainant's bill, to which Elser duly 
excepted, and now brings the record to this court 
for review, and asks a reversal on the grounds 
that the court erred in dissolving the injunction 
an1in dismissing the bill, and because the deci- 
sion of the court was contrary to the law and to 
the evidence heard on the motion to dissolve. 

Vickers, J. (after stating the facts): Two 
grounds are used in support of the decree of the 
circuit court: .(1) That there isno equity on the 
face of the bill; (2) that there is sufficient evi- 


dence of champerty, collusion, and imposition to 





warrant the courtin dismissing the bill on that 
ground. 

This being a bill for an injunction, and no other 
relief, if upon the face of the bill no sufficient 
ground for equitable relief is shown, the court 
may, on motion, dissolve the injunction and dis- 
miss the bill. Edwards v. Beaird, Breese, 70; 
State Bank v. Stanton, 2 Gilman, 352; Puterbaugh 
v. Elliott, 22 Ill. 157; Winkler vy. Winkler, 40 Ill. 
179; March v. Mayers, 85 Ill. 177; Heinroth v. 
Kochersperger, 173 Ill. 205, 50 N. E. Rep. 171; 
Canal Com’rs v. Village of East Peoria, 179 Ill. 
214, 53 N. E. Rep. 633. Ifit be conceded that, 
upon sufficient evidence to show that the court 
and its processes are being used in bad faith and 
for fraudulent purposes, the court may dismiss 
the action, certainly it cannot be seriously con- 
tended that the evidence in this record would 
warrant such course. Here was a matter in dis- 
pute involving a large number of people on both 
sides of the controversy, and it is but reasonable 
to expect that the property owners on both sides 
of the dividing ridge would take an interest in 
any litigation the result of which would affect 
their interests. In a case where a common right 
is involved, the participation of any party having 
an interest in the result of the litigation cannot 
be held to be evidence of champerty or mainten- 
ance. It is said that any interest whatever in the 
subject-matter of the litigation is sufficient to ex- 
empt one who gives aid from the charge of illegal 
maintenance. 5Am. & Eng. Ency. of Liw (2d 
Ed.), 82, and cases there cited. Aside from this, 
the law is well settled in this state that the fact 
that the litigation grows out of a champertous 
contract is no defense in a collateral proceeding, 
and the question can only be raised between the 
parties to the alleged champertous contract and 
their privies. Torrence v. Shedd, 112 Ill. 466; 
Gage v. Du Puy, 137 Ill. 652, 24 N. E. Rep. 541, 
26 N. E. Rep. 386; Burton v. Perry, 146 Ill. 71, 34 
N. E. Rep. 60; Boone v. Chiles, 10 Pet. (U.S.) 
177, 9 L. Ed. 1034. The dismissal of the bill can- 
not be sustained on the alleged ground that the 
litigation resulted from a champertous contract 
or that Sears is guilty of illegal maintenance in 
rendering aid to appellant. The decree, there- 
fore, must stand or fallen the sole ground that 
there is no equity shown on the face of the bill. 

We think the utmost that can be claimed for 
the village of Gross Pointis that it has an ease- 
ment to discharge the water through the culvert 
and down through the ditch to Lake Michigan. 
If such easement exists (which is not now de- 
cided), we do not consider it necessary to deter- 
mine, under the issues as now presented, how or 
when it originated. If it commenced with the 
original construction in 1867, and by some sort of 
succession it is now claimed by the village, the 
voluntary reduction in 1883 from the larger to the 
smaller opening would be evidence tending to 
show an abandonment of the prior right to the 
larger flowage. Assuming the existence of the 
easement as now enjoyed, it is contended that the 





wiih 








VoL. 64 


CENTRAL LAW JOURNAL. 75 








village authorities, in the discharge of statutory 
duties, may, in their discretion, enlarge the cul- 
vert and thus increase the burdens on the ser- 
vient estates. To this contention we cannot 
assent. The owner of an easement cannot mate- 
rially increase the burden of it upon the servient 
estate. Jones on Easements, § 827. For the pur- 
pose of this decision it must be assumed that the 
proposed change in the culvert will increase the 
burdens upon the lands of appellant. It is 
charged in the bill that such result will follow, 
and we think the facts stated support the charge. 
If, as appellees contend, no more water will pass 
through the proposed culvert than the present 
one, why should the village expend $5,000 to 
build the new one? Itis not suggested that the 
present culvert is worn out or out of repair. 

It is contended that the bill does not show a 
cause of immediate, irreparable and certain dam- 
ages to the appellant. While the damages will 
depend to some extent on heavy rainfalls and 
freshets. and the consequent accumulation of 
water in Skokie Swamp, still courts take cogniz- 
ance of such well known facts as that in certain 
seasons of the year in certai. 'ovalities there is a 
heavy rainfall, and that in consequence there is a 
liability to freshets and excessive avcumulations 
of water, and when a wrongful act is threatened 
which, in connection with this fact, will injuri- 
ously affect the property rights of a citizen, it is 
one of the valuable features of equity jurisdiction 
to anticipate and prevent such threatened injury. 
In such ease the exercise of such jurisdiction is 
for the benefit of bota parties—in disclosing to 
the wrongdoer that he is proceeding without au- 
thority of law, and in protecting the innocent 
from injuries which, if inflicted, would wholly 
destroy his rights. Vicksburg Waterworks Co. 
v. Vicksburg, 185 U. 8S. 66. 22 Sup. Ct. Rep. 585, 
46 L. Ed. 808; Jd., 202 U. S. 453, 26 Sup. Ct. Rep. 
660, 50 L. Ed. —. Inastate of nature none of 
the water falling west of the dividing watershed 
ever went upon appellant’s land. There is no 
watercourse carrying the waters to Lake Michi- 
gan except this artificial ditch. Under the law 
no one has a right to collect water in an artificial 
channel and cast it upon the land of another in 
undue and unnatural quantities, contrary to its 
natural course, and if he attempts to do so a court 
of equity will interpose to prevent the act. Hicks 
v. Silliman, 93 Ill. 226. ‘The doctrine of Peck v. 
Herrington, 109 Ill. 611, 50 Am. Rep. 627, is not 
in any way in conflict with the Hicks Case. In 
the Peck-Herrington Case the water was carried 
by artificial drains to the channel where it would 
go in a state of nature, and through this natural 
channel to the lower land, while in the Hicks 
Case und in the case at bar the water is conveyed 
by an artificial ditch where, in a state of nature, 
it did not and could not go. The cases are in en- 
tire harmony. 

It is strenuously contended that the village of 
Gross Point has a right, under the powers con- 
ferred upon it by the statute, to make this pro- 





posed improvement.-and that a court of equity 
should not interfere with it in the discharge of its 
duties to the public. This contention cannot be 
sustained. Section 13 of article 2 of the constitu- 
tion provides: ‘‘Private. property shall not be 
taken or damaged for public use without just 
compensation. Such compensation. when not 
made by the state, shall be ascertained by a jury, 
as shall be prescribed by law.’’? ‘This provision 
of the constitution is not self-executing. Chapter 
47, Hurd’s Rev. St. 1905, entitled ‘‘Eminent Do- 
main,’’ makes provision for. the exercise of the 
right by all corporations or bodies politic to 
which the state has delegated the power of emi- 
nent domain. Cities, towns and villages are au- 
thorized by paragraph 89 of section 62 of the city 
and village act (Hurd’s Rev. St. 1905, ch. 24) to 
exercise the right for certain enumerated pur- 
poses. Still there is nothing in the eminent do- 
main law or in the chapter on cities and villages 
authorizing municipal corporations to take or 
damage private property for public use except in 
the same manner and subject to the same restric- 
tions as other agencies through which the right 
may he exercised. A municipal corporation has 
no greater right than a natural person to divert 
surface waters in large quantities by an artificial 
channel upon the land of another, except it may 
do this in the exercise of eminent domain, upon 
making just compensation as required by the con- 
stitution. Jones on Easements, § 775; City of 
Aurora v. Love, 93 Ill. 521; City of Elgin v. Kim- 
ball, 90 Ill. 356; Nevins v. City of Peoria, 41 TIl. 
502, 89 Am. Dec. 392; Stack v. City of East St. 
Louis, 85 Ill. 377, 28 Am. Rep. 619; Young v. 
Highway Com’rs, 134 Ill. 569, 25 N. E. Rep. 689. 
Nor can this municipality proceed with this pro- 
posed improvement and relegate appellant to his 
action at law for the damages sustained. While 
equity will not take jurisdiction, ut the suit of one 
whose property. or some part of it, is not actually 
taken, to restrain the making of an improvement 
or building a railroad, still where, as here, the 
threatened act involves an actual taking, the ex- 
propriation will be enjoined until the damages 
are ascertained and paid in the manner provided 
by the iaw. Stetson v. Chicago & Evanston Rail- 
road Co., 75 Il. 74; Patterson v. Chicago, Dan- 
ville & Vincennes Railroad Co., 75 Ill. 588; Chi- 
cago, Burlington & Quincy Railroad Ce. v. Mc- 
Ginnis, 79 Ill. 269; White v. Metropolitan Ele- 
vated Railroad Co., 154 Ill. 620, 39 N. E. Rep. 
270; Doane v. Lake Street Elevated Ruilroad Co., 
165 Ill. 510, 46 N. E. Rep. 520, 36 L. R. A. 97, 56 
Am. St. Rep. 265; Parker v. Catholic Bishop, 146 
Ill. 158, 34 N. E. Rep. 473. In the last case above 
cited it is said: ‘It seems to be well settled in 
this state that where no part of the land or prop- 
erty of the complaining owner is physically taken 
for or in making the proposed public improve- 
ment, and the damages claimed to result are 
therefore consequential only, this provision of the 
constitution does not require the ascertainment 
and payment of such damages as a condition 
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precedent to the exercise of the right or power.”’ 
The converse of this proposition is equally well 
settled. 

[t follows from what has been eaid that the 
court erred in dissolving the injunction and dis- 
missing the bill, in consequence of which the de- 
cree of the circuit court of Cook county is re- 
versed and the cause remanded to that court for 
further proceedings not inconsistent with this 
Opinion. Reversed and remanded. 


Nore.—A Municipal Corporation Has no Greater 
Right Than a Natural Person to Divert Surface Wa- 
ters in Large Quantities by an Artificial Channel 
Upon the Land of Another Except it May Do This 
in the Exercise of Eminent Domain Upon Making 
Just Compensation as Required by the Constitution. 
—We do not find this particular question in any of 
our former articles. The rule as above laid down is 
entirely in accord with reason and justice, and it 
would seem difficult to understand how the court 
could have concluded differently in the principal case. 
Here is a case where the water was carried by an ar- 
tificial ditch, ‘“‘wbere in a state of nature it did not 
and could not go.’’ The proposition was to increase 
the burden upon aservient estate, without first, by 
the exercise of eminent domain proceedings, ascer- 
tain ng the damage to that estate. In other words, 
one person is threatened with an additional burden 
upon his estate which will damage it and which the 
many making up the corporation could and ought to 
stand the damage. j 

if the owner bad stood by and allowed the corpor- 
ation authorities to proceed with the widening of the 
artificial ditch through which it must have been ap- 
parent that his estate would be subjected to a greater 
burden, he would have been estopped from after- 
wards setting upa claim. The best time for him to 
protest was before the corporation had gone to the 
expense which would be required to widen the ditch,it 
appearing that the danger of the work proposed was 
imminent. “A grant in general terms of a right to lay 
apipe for the purpose of conducting water across the 
land of the grantor without specifying the place for 
laying it or the size of the pipe is defined and made 
certain by the actof the grantee in laying down the 
pipe; and after be has once laid the pipe with the ac 
quiescence of the grantor, the grant which was before 
general and indefinite, becomes fixed and certain and 
the grantee cannot change the easement either by re- 
laying the pipe in another place or by increasing its 
size.” Jones on Kasements, sec, 828, citing Onthank, 
v. L.S. & M.S. R. Co., 71 N. Y. 194: Jones v. Perei- 
val, 5 Pick. 485; Bannon v. Angier, 2 Allen, 128; Jen- 
nison v. Walker, 11 Gray, 423; Chandler v. Jamaica 
Pond Aqueduct Co., 125 Mass. 544; Whittier Coche Co, 
v. Mfg. Co., 9 N. H. 454, 32 Am. Dee. 382. 

In the case Jaqui v. Johnson, 27 N. J. Eq. 528, 
it appears that for several years after the conveyance 
to Jaqui and Johnson, the waterfrom asawmill pond 
flowed through an old feeder to the grist mill pond, 
and continued its flow until the structure became 
useless by decay. The appellant, to renew his en- 
gagement of the water grant, undertook to tap the 
sawmill pond with acylindrical tube about two feet 
in diameter, extending it thence across the appellee’s 
lands, on aline different from that occupied by the 
old leader, to the mill of the appellee, a point many 
feet lower than the old grist mill pond. This tube or 
flume he proposed to build in the appellee’s land on 





the line selected for it, and commenced excavations on 
those lands for that purpose; from doing this the de- 
cree of the chancellor enjoins him. The court, among 
other things, said: “It is the exclusive right of the 
servient tenant suffering the burdens of an easement 
localized and defined, to say whether or not the dom- 
inant owner shall be permitted to change the plan of 
the servitude. Itis doubtless true that the plan of 
the appellant to carry the aqueduct to the lower mill, 
shortens the route over the lands of the appellee, but 
it involves a substantial departure from the line es- 
tablished by the deed, and as heretofore enjoyed, 
whereby the lands of the appellee never subjected to 
the privilege, are made to bearit. * * * The de- 
cree was rightfully made.” 

A different phase of the principle was presented in 
the case of Johnston v. Hyde, 32 N. J. Eq. 448, where it 
was held that “the defendant bad not, by acquiescence 
in the substitution of a small wooden trunk for an 
open raceway, lost his right to have such open race- 
way maintained over complainant’s land, as reserved 
in his several grants: and the court could not, with- 
out his consent, compel him to accept any covered 
conduit whatever in lieu of the original open one.’’ 
See Vol. 17, Cent. Digest, Drains, sec. 66. 


RIGHT OF EMPLOYER TO MAKE EMPLOYMENT CON- 
DITIONAL UPON EMPLOYEE NOT JOINING LABOR 
ORGANIZATION. 

During the last decade there has been much legisla- 
tion affecting liberty of contract, such as statutes 
limiting hours of labor, prescribing conditions of em- 
ployment, ete. The decisions of the courts as to the 
constitutionality of legislation of this nature seems to 
present much confusion and conflict of authority. 

In the case of People v. Marcus (N. Y.), 77 N. E. 
Rep. 1073, a provision of the New York Penal Code 
making it a misdemeanor for an employer to coerce 
or compel employees to euterinto an agreement not 
tojoin a labor organization as a condition to securing 
or retaining employment, was declared unconstitu- 
tional by the New York Court of Appeals, as contrary 
to the constitutional provisions against depriving a 
person of rights and privileges, except “by the law of 
the land,” or of “‘life, liberty or property without due 
process of law.”” This decision, in favor of the em- 
ployer’s freedom of contract, is treated as substen- 
tially settled by previous holdings that such contracts 
are not against public policy, citing National Protee- 
tive Assn. v. Cumming, 170 N.Y. 315, and Jacobs v. 
Cohen, 185 N. Y. 207. And the court declares briefly, 
that restraints on personal liberty are limited to those 
which affect “the safety, health, and morai or general 
welfare of the public.” 

Similar statutes have been declared unconstitutional 
in other states on the same ground, and also because 
violative of the constitutional provision against class 
legislation. 29L. R. A. (Mo.) 257; 52 L. R.A. (IIL) 
283; 58 L. R. A. (Wis.) 748; 66 L. R. A. (Kan.) 185. 
But in all these cases, including the New York case, 
the courts do not discuss at any length the question 
whether the restraint does affect the “mora! and 
general welfare of the public,’”? merely deciding in 
effect that it dves not. The power of the legislature 
to determine questions of public policy is perhaps 
universally admitted by the court-; and the difficulty 
of ascertaining whether or not there has been a valid 
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exercise of the police power arises only when such 
exercise contravenes some constitutional provision. 
A review of the authorities on this point, and as to the 
exclusive power of the legislature to determine ques- 
tions of public policy, seems to establish the following 
propositions: 

The propriety of the exercise of the police power, 
within constitutional limits, is purely a matter of leg- 
islative discretion, with which the courts cannot in- 
terfere. People v. King, 110 N. Y. 418. But when 
such statute exceeds constitutional limits, then it is 
for the courts to decide whetherit has sucha reason- 
able connection with the publie welfare as to appear 
upon inspection to be adapted to that end, for it can- 
not invade the rights of persons and property under 
the guise of the police regulation, when it isnot such 
in fact. Viemeister v. White, 179 N. Y. 235. 

Legislative powers, the exercise of which can only 
be justified on the ground of the police power, and 
are otherwise unconstitutional, can be such only as 
are absolutely required for the safety, comfort or 
necessities of the public, and which the framers of the 
constitution, as men of ordinary prudence, cannot be 
supposed to have intended to prohibit, despite the 
language of the prohibition. People v. Jackson, etc., 
9 Mich. 285. Butit is the province of the court finally 
to determine, in case of conflict of the police power 
and the constitution, whether there has been a valid 
exercise of the police power, and whether the power 
of the state to legislate, or the right of the individual 
to freedom of contract, shall prevail. 

Were this right of review by the courts to be de- 
nied, Where constitutional guaranties are involved; 
should the legislature be the sole judge of what 
the public welfare meant, they could prescribe what 
the people should eat and drink, and what political, 
moral and religious creeds they should believe in, all 
for the publie good. But this is not the case, for over 
the people of the state hangs the shield of written 
constitutions, which are the supreme law, which our 
legislators are sworn to support, which grant a re- 
stricted iegislative power, within which the legislat- 
ors must limit their action for the publie welfare, and 
whose barriers they cannot overleap under-any pre- 
text of supposed safety of the people; for along with 
our written constitutions we have a judiciary, cre- 
ated by them a co-ordinate department of the gov- 
ernment, whose duty itis, as the appropriate means 
of securing to the people safety from legislative op- 
pression, toannul all legislative action without the 
pale of those instruments. This duty of the judicial 
department, in this country. was demonstrated by 
Chief Justice Marsball, in Marbury v. Madison, 1 
Cranch, 137, and has since been recognized as settled 
American law. Beebe v. The State, 6 Ind. 507 508, 
In case of conflict, the temporary will of the people 
contained in the law, must yield to the paramount 
will cf the people contained in the constitution. 
Beebe v. State, 6 Ind. 527.— Yale Law Journal. 








CORRESPONDENCE. 





SHALL NEWSPAPERS BE ENTITLED TO PASSES IN 
EXCHANGE FOR ADVERTISING? 


Editor of the Central Law Journal: 

Recently this department took the initiative in a 
campaign, caving for its purpose the securing of an 
amendment to the new interstate commerce law, or 
of a favorable ruling by the interstate commerce com- 





mission, so that railroads might be permitted to pay 
for advertising with transportation, and the subject 
matter of this letter is an appeal to you to use yourin- 
fluence with congressmen and senators to bring about 
the change so much desired by those interested. 

Since the adverse ruling of the interstate commerce 
commission the sentiment among newspaper men has 
been that the ruling was unjust, and that it infringed 
upon the right of contract. Since this department has 
taken up the matter, I have received letters from 
almost every press and publishers’ association in the 
United States, and, without exception, I find that 
newspaper men desire a restoration of the old arrange- 
ment, and this desire is based upon the best possible 
reasons. 

Being a practical newspaper man myself, I can ap- 
preciate how the editor at his desk feels in regard to 
the interstate commerce commission’s ruling, and in 
my position as chief of exploitation of the Jamestown 
Exposition— being in touch with the entire press of 
the country—I believe I have a better understanding 
of the drift of sentiment than most people interested 
in this matter. Of course, my immediate and special 
interest in making this effort to restore old conditions, 
is the fact that I see what effect the new ruling is hav- 
ing upon the Jamestown Exposition, and will have 
upon all expositions held in the future. Great expo- 
sitions are international and world institutions more 
than they are private or local enterprises and as all 
intelligent people acknowledge the effect for good, 
educationally and industrially, that expositions have 
had, it seems to me to be of vital interest to the people 
in general tbat the inhibition against the manner of a 
railroad making payment for adveitiving contracts be 
removed. 

Expositions are dependent for their success upon 
the generosity and services of newspapers for exploi- 
tation. It is the newspaper that tells the people what 
expositions are to be, and through the medium of 
their news columns people are induced to visit them. 
If the people visit the expositions, they must be 
brought by the railroads, The newspaper man has 
space to sell; the railroad bas tran-portation to sell. 
The newspaper man wants transportation; the rail- 
road wants advertising. Ifthe railroad is willing to 
trade its transportation for newspaper space, and the 
newspaper is willing to trade its space for tran por- 
tation, it would seem only just that they be permitted 
to write their contract without the interference ofa 
law which appears to well-informed men to be an in- 
fringement of the right of contract, which is one of 
the fundamental principles of liberty and law. 

This departinent is not taking the attitude of sitting 
as a high court upon this question, but simply stating 
the case as it appears to me after careful considera- 
tion. I believe [ can say—and there are some reasons 
why my judgment may be considered competent—that 
unless this Jaw be amended, or a favorable ruling se- 
cured, that expositions to be held in the United States 
in future will, instead of being great national and in- 
ternational institutions, have their spheres of influence 
circumscribed to such an extent as migbt be consid- 
ered merely local, for, without the help of the press, 
no exposition can be made a success. 

The legal department of the Monon Railroad has 
made a test case in Chicago, Ill., and the Supreme 
Court of the United States is to be asked to pass upon 
the question whether a railroad company can issue 
transportation in exchange for advertising in news- 
papers. Thé Monon takes the view of the case as held 
by the newspapers, and the company’s attorneys urge 
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that the ruling of the interstate commerce commission 
denies the freedom of contract to a particular class. 
The rule, as universally stated and upheld by the 
courts, is: ‘*What the parties agreed shall constitute 
the payment, the law will adjudge to be payment. It 
is competent for parties to designate by their con- 
tracts how and in whit psyment may be made. It is 
by no means true that payment can be only made in 
money; on the contrary, it may be made in property 
or in services.” “The inhibition,’ they added, against 
charging a “greater or less or different compensa- 
tion,” relates alone to a difference in the “established 
rate,’’ and not to the manner of making payment. 
Now, in view of ali this, this department feels that 
it is justified in calling upon you to use every effort to 
secure a favorable ruling, or an amendment to the 
law. In the meantime, it is hoped that an early de- 
cision may be banded down by the Supreme Court of 
the United States in order that the matter be definitely 
disposed of. A. L. SUTTON, 
Chief of Exploitation, Jamestown Exposition. 
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Cyclepedia of Law and Procedure. William Mack, 
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HUMOR OF THE LAW. 





A few years since, a prominent member of the St. 
Joseph, Mo., bar, was defending a man agairst the 
charge of forgery, and in his brilliant argument be- 
fore the jury, said: 

“The man before you isno ordinary man. He was 
not reared amid the vice and corruption of a city, but 
grew up in the ccuntry, on a farm, where he basked 
in the light of God’s free sunshine, and breathed the 
pure air of the hills and fields. It was not until he 
attained his majority that he came to the city to carve 
out his fortune, where alone, unaided, save by the 
ery stal clearness of his brain,the virile strength of his 
young manhood and the courage of his convictions, 
he forged his way to the front!” 

The jury believed the learned counsel and promptly 
found the man guilty of the charge. 


Gen. Gilmore Marston, a once famous New Hamp- 
shire lawyer, is credited with having furnished this 
excellent bit of courthouse humor. 

During the trial of a civil suit one of a firm of three 
lawyers took exception to the ruling of the judge on a 
motion that had been denied. He remonstrated with 
such force and persistence that he was fined ten dol- 
lars for contempt of court. Another of the firm took 
up the objection with the result that he too was fined 
ten dollars. The senior member of the firm stepped 
into the breach and attempted to alter the court’s 
views, and a similar fine was imposed upon him. 

General Marston, who had been an attentive listener 
during the trial, rose from his seat and advanced to 
the clerk’s desk. From his pocket he took a large roll 
of bills and pealing off two ten dollar notes, laid them 
on the clerk’s desk. 

**May I ask what that is for?” said the judge. 

“T want you to distinctly understand,”’ said General 
Marston, ‘‘that I have twice as much contempt for this 
damn court as any one here, and I’m paying for it.” 
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1. ABATEMENT AND REVIVAL—ObDjections to Jurisdic- 
tion.—A plea in abatement on the ground that the court 
has no jurisdiction because the amount involved is too 
small cannot be considered, when filed after the case has 
been continued, and after defendant has answered to 
the merits.—O’Neil v. Murray, Tex., 94S. W. Rep. 1090. 

2. ADMIRALTY—Findings of Commissioners.—The pow- 
ers conferred on a commissioner in admiralty causes are 
analogous to those of masters in chancery, and his find- 
ings upon questions of fact, depending upon conflicting 
testimony or upon the credibility of witnesses, should 
not be disturbed, unless clearly erroneous.—(La Bour- 
gogne, U. 8.0. C. of App., Second Circuit. 144 Fed. Rep. 
781. 

3. ADVERSE POssESSION—Burden of Proof.—In a suit 
to set aside a probate order assigning certain lund to a 
widow, and the widuw’s deed to defendant, the burden 
was on defendant to sustain his pieu of adverse posses- 
sion.—Caihoun v. Moore, Ark., 94S. W. Rep. 931. 

4. ADVERSE POSSESSION — Evidence.—A stranger in 
possession is presumed to hold under the owner, and 
the burden of proof is on him to show that the, owner 
knew his possession to be hostile, or that it was so noto- 
rious as to raise apresumption of such notice.— Wilson 
v. Johnson, Fla., 41 So. Rep. 395. 

5. ANIMALS—Trespass.—One who knowingly and will- 
fully drives his stock upon uninclosed lands of another 
is guiity of trespass, and liable in damages.—Mussel- 
shell Cattle Co. v. Wvolfolk, Mont. , 85 Pac. Rep. 874. 

6. APPEAL AND ErROR—Clerical Errors.—The clerical 
error, constituting a discrepancy between the finding 


‘and the judgment, may be corrected in thetrial court, 


notwithstanding the jadgment on appeal.—Corson v. 
McDonald, Cal., 55 Pac. Rep. 861. 

7. APPEAL AND ERROR — Denial of Petition to Inter- 
vene.—A circuit court will not be compelled by manda- 
mus to admit a petitioner as a party to a cause for the 
purpose of taking ar appeal, where it had a discretion 
in the matter which it exercised by denying his peti- 
tion.—Fink v. Bay Shore Terminal; Co., U. 8. CO. C.of 
App., Fourth Circuit, 144 Fed. Rep. 837. 

8. APPEAL AND ERROR—Dismissal.—Where an appel- 
lant jails to enter the appeal and file the transcript on or 
b fore the retarn day of the citation, as required by rule 
16 of the circuit court of appeals, the appellee is entitled 
on petition to have the case docketed und dismissed.— 
Wong Sang v. United States, U.S.C. C. of App., First 
Ci cuit, 144 Fed. Rep. 968. 
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10. APPEAL AND ERROR—Order Awarding New Trial.— 
An order granting a motion for a new trial which does 
not designate on which of the grounds mentioned in the 
motion it was made will be affirmed if justified by any 
one of the grounds.—Case v. Kramer, Mont.,85 Pac. Rep. 
878. 

11. APPEAL AND ERROR—Transcript.— Where trans- 
cript on appeal has not been filed with the clerk of the 
supreme court within due time, and no extension was 
granted, the appeal will be dismissed. — California 
Consol. Min. Co. v. Manley, Idaho, 85 Pac. Rep. 919. 

12. APPEARANCE—Jurisdiction Acquired.—A party held 
to have appeared in an action so as to preclude him 
from cvllaterally attacking the judgment rendered 
against him onthe ground of want of jurisdiction.—Art- 
usy v. Houston Ice & Brewing Co., Tex., 94 S. W. Rep. 
1106. 

13, ASSIGNMENTS—Satisfied Claims.—Where the owner 
of a horse had a cause of action against plaintiff and de- 
fendant for the negligent killing thereof, and plaintiff 
paid such owner the damages sustained, plaintiff could 
not recover against defendant on an assignment of the 
owner’s claim against him.—Tanner v. Bowen, Mont., 
85 Pac. Rep. 876. 


14, ASSIGNMENT FOR BENEFIT OF CREDITORS—Action 
to Compel Accounting.—Where a corporation trans- 
ferred all of its property to a trustee to operate the vusi- 
ness and pay the debts, the corporation was a proper 
party to a suit by one of its creditors against a trustee to 
compel an accounting.—L. B. Brockett & Sons v. Lewis, 
Mich., 108N. W. Rep. 429. ™ 


15. ASSIGNMENT FOR BENEFIT OF CREDITORS—Grounds 
of Action.—The fact that an improper assignee or re- 
ceiver had been appointed held no basis for a cross- 
petition, under Ann. Code 1892, ch. 8, relative to assign- 
ments for the benefit of creditors.—Metcalfe v. Merch- 
aunts’ & Planters’ Bank, Miss., 41 So. Rep. 377. 


16. ATTORNEY AND CLIENT—Termination of Services. 
—Application of a client to terminate services of her at- 
torneys should be granted on reference to ascertain the 
compensation and puyment thereof.—Jn re Cable, 99 N. 
Y. Supp. 1096. 


17. BAIL—Authority to Take.—Where defendant in a 
felony case in default of bail was imprisoned under com- 
mitment issued to the sheriff under Crim. Code, § 56,,.on 
which bail was indorsed, and when the district court 
convened the case was continued and an order entered 
on an increased bail, and defendant remained in jail for 
several months, when he gave a recognizance to the 
sheriff, held, that he was in lawful custody, and the 
sheriff had the right to take his bail.—McKie v. State, 
Kan., $5 Pac. Rep. 827. 


18, BENEFIT SoOCIETIES—Modification of Fundamental 
Laws.—The powers of the directors of a mutual benefit 
association are limited by the articles of incorporation 
thereof.—Van Atten v. Modern Brotherhood of America, 
Iowa, 108 N. W. Rep. 313. 


19. BILLS AND NoTES—Fraud.—That the printed por- 
tion of anote was concealed from defendant by the pay- 
ee’s agent at the time defendant signed the same heid no 
defense, unless the agent’s act was done with a fraudu- 
lent intent.—Palo Alto Stock Farm v. Brooker, Iowa, 108 
N. W. Rep. 307. 


20. BROKERS—Agency Coupled with Interest.—After a 
broker employed to sell land has incurred expenses and 
expended time and labor, the agency becomes one coup- 
led with an interest, which the principal cannot termi- 
nate at will.—J. C. McCray & Son v. Pfost, Mo., 94 8S. W. 
Rep. 998. 


21. BROKERS—Commiussions —A real estate broker to 
earn a commission must either obtain a valid contract 
from the purchaser or must produce a purchaser able, 
willing, and ready to buy on theauthorized terms.—Mc- 
Donald v. Smith, Minn., 108 N. W. Rep. 291. 


22. BROKERS—Mutuality of Contract.—A contract giving 
one the exclusive agency for a year forsale of real es. 





tate, being without mutuality, held revocable before 
sale.—Jayne v. Drake, Miss., 41 So. Rep. 372. 

23. BANKRUPTCY—Claim by Secured Creditor.—A cred- 
itor of a bankrupt partnership is not required to apply 
securities in his hands which are the individual property 
of one of the partners upon his claim against the part- 
nership estate, but is entitled to the allowance of his 
debt in full against such estate, and to apply the securi- 
ties upon his claim against the individual estate of the 
partner to which the property belongs.—In re Mertens, 
U.S. 0. C. of App., Second Circuit, 144 Fed. Rep. #18. 

24. BANKRUPTCY—Concealment of Property.—A mere 
attempt tu hinder and delay creditors by a conveyance 
of property, made some years before the bankruptcy of 
the grantor, is not sufficient to sustain an objection to 
his discharge based on the ground of his concealment of 
the property.—Jn re Jacobs,U. 8. D.C., D. N. J., 144 Fed. 
Rep. 868. 

25. BANKRUPTCY—DVebts Released by Discharge.— A 
judgment against a landlord for a personal injury in- 
flicted by a vicious dog owned by a tenant and kept on 
the leased premises is not one for a “willful and malic- 
ious injury to the person,” within the meaning of Bankr. 
Act, ch. 541, § 17a, subd. 2, but is based on negligence 
only, and the debt is one from which the defendant is re- 
leased by a discharge in bankruptcy.- In re Lorde, U. 8. 
D. C., E. D. N. Y., 144 Fed. Rep. 320. 

26. BANKRUPTCY—Dissolution of Attachment.—Under 
Bankr. Act July 1, 1898, ch. 541, § 31a, an attach- 
ment of the bankrupt’s property on February 8th 
was dissolved by an adjudication on a petition filed on 
June 8th following.—Jn re Warner, U.S. D.C., D. Conn., 
144 Fed Rep. 987. 

27. BANKRUPTCY—Jurisdiction.—Where a corporation 
operating factories, mills, or mines in various states has 
a principal office from which supreme direction and 
control are exercised over all its business and property, 
and its selling and collecting are done, where, its direct- 
ors meet, its books of account are kept, and its corres- 
pondence conducted, such office isits principal place of 
business within the meaniug of Bankr. Act July 1, 1898 
in that district.—Burdick v. Dillon, U.8.C.C. of App., 
First Circuit, 144 Fed. Rep. 737. 

28. BANKRUPTCY—Jurisdiction of Bankruptcy Court.— 
Where it is shown that property previously owned by a 
bankrupt corporation was sold by itand payment there- 
for made prior to the filing of the petition in bankrupt- 
cy, a referee is without jurisdiction by a summary or- 
der to require the purchaser or his vendee in possession 
of the property to turn the same over to the trustee in 
bankruptcy —Jn re Davis Tailoring Co., U. 8. D. C., D.N. 
J., 144 Fed. Rep. 285. 

29. BANKRUPTCY—Provable Debts.—Partnership notes 
executed by one partner to the sureties on his bond as 
postmaster for money paid by them to make good his 
defalcation, caused by his using money of the govern- 
ment to pay debts of the firm, held based on a legal con- 
sideration and provable in bankruptcy agaimst the 
partnership; no objection being made thereto by the 
other partner.—Jn re Speer Bros ,U.8. D. C., D. Oreg., 
144 Fed. Rep. 910. 

30. BANKRUPTCY—Provable Debts.—An attorney’s fee 
provided for in a notein case of default inthe payment 
of a noteat maturity is not a fixed liability provable 
against the maker in bankruptcy where the note had 
not matured at the time the petition was filed.—Jn re'l. 
H. Thompson Mill. Co., U. 8. D.0.,W. D. Tex., 144 Fed. 
Rep. 314. 

31. BANKRUPTCY —Provable Debts.—To render a pref- 
ence voidable, and therefore one which must be sur- 
rendered by the creditor receiving it before proving his 
claim, there must have been an actual intention on the 
part of the debtor to give a preference, and such inten- 
tion cannot be presumed from the fact alone that he 
knew himself to be insolvent.—Hardy v. Gray, U. 8. OC. 
C. of App., First Circuit, 144 Fed. Rep. 922. 


82. BANKRUPTCY—Reconsideration of Claims.—Where 
a trustee in bankruptey refuses to move for reconsider- 
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ation of a claim which has been allowed when he ought 
to do so, he may be compelled to act, or to permit ob- 
jecting creditors to act in his name.—Jn re Stern, U.S. C. 
C. of App., Eighth Circuit, 144 Fed. Rep. 956. 

33. BANKRUPTCY—Right to Discharge.—The effect of 
false statements made by a bankrupt, to obtain credit as 
barring bis right to a discharge, is not different because 
the credit Was obtained by a corporation of which the 
bankrupt owned a majority of the stock.—Jn re Dresser 
& Oo., U. 8. D. C., 8. D. N. Y., 144 Fed. Rep. 31s. 

84. BANKS AND BANKI‘G — Stockholders. — That the 
stock books of abank failed to disclose the names of 
the actual stockholders held not ground for the ap- 
pointment of a receiver —State v. People’s United 
States Bank, Mo., 948. W. Rep. 953. 

35. CARRIERS—Contract of Shipment.—A provision in 
a contract for the shipment of cattle, whereby the car- 
rier was not bound to deliver the cattle at destination at 
any particular hour or in seasun for any particular mar- 
ket was a reasonable and valid one. —Fuibright v. Wa- 
bash R. Co., Mo., 948. W. Rep. 992. 

36. CARRIERS—Injuries te Passengers —The failure of 
a sleeping car company to falfill its contract with a pas- 
senger for continuous passage held not the proximate 
cause of injuries to the passenger. — Pullman Co. v. 
Stern, Miss., 41 So. Rep. 383. 

37. CaRRIERS—Tickets.—Plaintiff held not entitled to 
travel over defendant railroad’s branch line under a 
ticket calling for transportation on defendant's main 
lines.— Whitham v. Chicago, B. &Q. Ry. Co., Wash., 85 
Pac. Rep. 852. 

38. CHARITIES—Designation of Beneficiaries.—A will 
devising real estate to a church for the benefit of a class 
designated held not invalid on the theory that the trus- 
tees may declare themselves beneficiaries. — Banner v. 
Rolf, Tex., 94 S. W. Rep. 1125. 

39. CONSPIRACY—Boycotts.—Notices published by la- 
bor organizations pending a controversy between com- 
plainant and its employees held to amount to a boycott 
against complainant’s beer, entitling complainant to an 
injunction.—Seattle Brewing & Malting Co., v. Hansen, 
U.S. U. C., N. D. Cal., 144 Fed. Rep. 1011. 


40. CONSTITUTIONAL LAW — Application of Sixth 
Amendment.—The sixth amendment to the federal con- 
stitution has reference only to powers exercised by the 
government of the United States.— Pittman v. State, Fla., 
41 So. Rep. 335. . 

41. CONSTITUTIONAL LAw—Interference with Execu- 
tive.—The motives which prompt the chief executive of 
a state to issue warrant for the rendition of a prisoner 
are not the proper subjects of judicial inquiry.—Zzr 
parte Moyer, Idaho, 85 Pac. Rep. 897. 

42, CONSTITUTIONAL LAW—Persons Entitled to Raise 
Question on Liquor Ordinance.—A person who has not 
applied to the council of a city for a liquor license in the 
manner prescribed by an ordinance, or paid or tendered 
the license fee prescribed, held not entitled to raise the 
question of the invalidity of the ordinance.—Wells v. 
Torrey, Mich., 108 N. W. Rep. 423. 

43. CONTRACTS—Consolidation of Corporations. — A 
contract and act of consolidation held a fraud upon the 
holders of a minority of preferred stock, and an abuse 
of the fiduciary relation which the holders of the major- 
ity and the-directors bore to the holders of the minor- 
ity.—Jones v. Missouri-Edison Electric Co., U. S. C. C. 
of App., Eighth Circuit, 144 Fed. Rep. 765. 


44. CONTRACTS—Employment to Testify.—A contract 
employing claimants to testify concerning the values of 
the properties of a mining corporation held not ulira 
vires, but within the scope of the powers of the manag- 
ing officers of the corporation.—Lincoln Mountain Gold 
Min. Co. v. Williams, Colo., 55 Pac. Rep. 844. 


45. CONTRACTS—Employment to Testify as Experts.— 
A contract for the employment of witnesses to testify as 
experts as to the value of certain mining property held 
not objectionable as tending to pervert orobstruct pub- 





lic justice.— Lincoln Mountain Gold Min. Co. v. Williams, 
Colo., 85 Pac. Rep. 844. 

46. CONIRACTS—Equitable Mortgage.—A contract, the 
benefits ot which were received and retained, having 
provided for a mortgage, held that equity would con- 
sider a mortgage to have been given.—Stiewell v. Webb 
Press Co., Ark., 94S. W. Rep. 915. 

47. CONTRACTS—Limitation of Liability in Ticket.—A 
notice or memorandum print2d on the back of a steam- 
ship ticket purporting to limit the liability of the carrier 
for loss of baggage, not referred to in the body of the 
ticket, nor called to the attention of the purchaser, is 
simply a notice, and forms no part of the contract.—La 
Bourgogne, U. 8. C. C. of App.}; Second Circuit, 144 Fed. 
Rep. 781. 

48. CONTRACTS—Substantial Performance. —The rule 
that a substantial compliance with a building contract 
is shown if the work was complete except as to unim- 
portant particulars, which a _ reasonable allowance 
would enable the owner to supply and remedy, is only 
intended to cover the inconsiderable details cf construc- 
tion which do not enter into the substance of the con- 
tract,and cannot properly be extended to a material 
part ofthe work.—Bush v. Jones, U. 8. ©. C. of App., 
Third Circuit, 144 Fed. Rep. 942. 

49. CORPORATIONS—Authority of Managing Director.— 
A corporation held not liable by way of estoppel on 
notes indorsed without authority with the corporate 
name by the person in charge of the business of the cor- 
poration.—Manhattan Liquor Co. v. Joseph A. Magnus & 
Cos, 4 ex., 948. W. Rep. 1117. 

50. CORPORATIONS—Consolidation.— Where the holders 
of the majority of the stock of a corporation combine 
and elect directors to execute a preconceived scheme 
and use the powers of the corporaticn to carry it out, 
they become trustees for the holders of the minority of 
the stock.—Jones v. Missouri-Edison Electric Co ,U. 8. 
C. C. of App., Eighth Circuit, 144 Fed. Rep. 765. 

51. CORPORATIONS—Contracts with Officers. — If con- 
tracts entered into between officers of a corporation and 
the corporation are fair, free from fraud, and in the in- 
terest and for the benefit of the corporation, they are 
valid —Savage v. Madelia Farmers’ Warehouse Co., 
Minn., 108 N. W. Rep. 296. 

52. CournTs—Jurisdictional Amount.—An amended pe- 
tition in an action for fraud in asale of land held to de- 
mand judgment for more than $500, and to state a cause 
of action within the jurisdiction of the district court.— 
Walleryv. Gray, Tex., 94 8. W. Rep. 1098. 

53. CouRTS—Law and Equity.—A defendant in a chan- 
cery suit held entitled to bring it toa hearing, notwith- 
standing the pendency of an action at law between the 
sume parties involving the same _ subject-maitter.— 
Scbmid v. Benzie Circuit Judge, Mich., 108 N. W. Rep. 
356. 

54. CourTS—Probate Courts of Record. — The probate 
court is court of record only in matters of probate, and 
is not a court of record in civil and criminal actions,— 
Dewey v. Schreiber Implement Co., Idaho, 85 Pac. Rep. 
921. 

55. CRIMINAL EVIDENCE—Bill! of Exceptions. — Objec- 
tions to letters admitted in evidence in a criminal case 
cannot be considered when they are not annexed toa 
bill of exceptions or included in the transcript on ap- 
peal.—State v. Cook, La., 41 So. Rep. 434. 

56. CRIMINAL EVIDENCE—Cause of Death.—Graduates 
of schools of medicine held competent .to give opinion 
that death was caused by strychnine poison, though 
they had never come in contact with a case in their 
practice.—Rice v. State, Tex., 94S. W. Rep. 1024. 

57. CRIMINAL LAW—Bill of Exceptions.—A bill of ex- 
ceptions in a criminal case must be presented so that the 
matter excepted to may be ascertained without com- 
pelling the court to read over a number of pages of 
questions and answers.—Schweir v. State, Tex., 948. W. 
Rep. 1049. E 

58. CRIMINAL LAW—Excessive Sentence. — Where a 
court has exceeded its power in imposing sentence on a 
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person convicted of crime, the sentence is void only as 
to the portion of it which exceeds the limit fixed by law, 
when such portion is separable and may be dealt with 
without disturbing the valid part.—Ez parte Peeke, U. S. 
D.C,D.N. Jer, 144 Fed Rep. 1016. 

59. CRIMINAL TRIAL —Continuance.—An application for 
acontinuance is addressed to the sound discretion of 
the trial court, and the denial of such a motion will not 
be reversed, unless there has been a palpable abuse of 
this discretion.—Pittman v. tate, Fla., 41 So. Rep. 385. 

60. CRIMINAL TRIAL—Diligence in Procuring Witness. 
—That process for a witness was delayed, and only is 
sued after he had been employed to take care of small- 
pox cases, held not to show sufficient diligence.—Yantis 
v. State, Tex., 948. W. Rep. 1019. 

61. CRIMINAL TRIAL—Harmless Error.—In a prosecu 
tion for mans\aughter, conviction of assault in the first 
degree held not to be sustained on the ground that evi- 
dence establishes defendant's guilt of crime for which 
he should be punished to the extent of the sentence im- 
posed.—People v. Husen,99 N. Y. Supp. 1081. 

62. CRIMINAL TRIAL—Instruction as to Degrees of 
Crime.—Where, under a statute, there are degrees of 
crime and the jury are charged with the duty of finding 
the degree, it is proper for the court to instruct in re- 
spect to the acts necessary to constitute the crime in 
each degree.—State v. Kapelino, 8. Dak., 108 N. W. Rep. 
335. 

62. CRIMINAL TRIAL—What Constitutes Jeopardy.— 
Jeopardy does not arise on an indictment insufficient to 
support a conviction.—Sims v. State, Ala., 41 So. Rep. 
413. 

64. DAMAGES—Joint Liability.—In ap action against 
defendant and the superintendent of his pasture for pre- 
vent'ng plaintiff from using lands belonging to him and 
situated within the pasture, it was proper to assess the 
exemplary damages against the defendants jointly.— 
Waggoner v. Wyatt, Tex., 94S. W. Rep. 1076. 

65. DAMAGES—Liquidated Damages.—A provision for 
$1,009 liquidated damages, if the vendor of land did not 
within a certain time sell it for the purchaser at a cer- 
tain price, held enforceable without proof of actual dam- 
ages.—Ahlers v. Harrison, Lowa, 108 N. W. Rep. 331. 

66. DkEAtTH—Amount of Damages Awarded.—An award 
of $2,500 allowed for the death of a competent seaman, 26 
years old, who was able to earo $20 per month. — The 
Luckenbach, U. 8. D. C., E. D. Va., 144 Fed. Rep 980. 

67. DEATH—Questions of Fact.—Where the question of 
contributory negligence is one of fact, a verdiet for 
plaintiff in an action for wrongful death will not be dis- 
turbed .—Electric Plaster Co. v. Reedy, Kan., 85 Pac. 
Rep. 824. 

68. EJECTMENT - Evidence.—If plaintiff in ejectment 
claims title by descent, it is sufficient for him in the first 
instance to prove beirship, and that his ancestor was the 
person last seised.—Wilson v. Johnson, Fla., 41 So. Rep. 
395. 

69. EASEMENTS—Severance of Right.—A grantor of land 
abutting on a street cannot, by a reservation in the deed, 
retain the easements of light, air and access appurt- 
enant to the land.—Freund v. Biel, 99 N. Y. Supp. 1067. 


70. EQuiry—Multifariousness.—The joinder in a suit 
by a minority stockholder to avoid a consolidation of the 
majority stockholders and the directors, who took an 
active part in creating the consolidation, does not ren- 
der a bill multifavious.—Jones v. Missouri-Edison Elec- 
tric Co ,U. 8. C. C. of App., Eighth Circuit, 144 Fed. Rep. 
765. 

71. EvipENcE—Hearsay.—In an action by a woman 
for her own seduction, testimony by plaintiff that she 
had been told by third persons that defendant had made 
certain statements was hearsay, and not admissible.— 
Greenman v. O’Riley, Mich., 108 N. W. Rep. 421. 


72. EVIDENCE—Presumptions.—Where evidence is 
open to two interpretations, and it is within the exclus- 
ive power toone party to show what the truth is, the 
failure of such party to produce the evidence will 





authorize presumption that if produced it would be un- 
favorable to him.—Robinson v. Union Cent. Life Ins. 
Co.,U.8.C0.C,N. D. Ga., 144 Fed. Rep. 1005. 

78 EVIDENCE—Records.—In a suit to try title to land 
sold by an assignee in bankruptcy, plaintiff held entitled 
to introduce such part of the bankruptcy proceedings as 
were material to her case.—Beall v. Chatham, Tex., 94 S. 
W. Rep. 1096. 

74. EXecuTion—Acts Constituting Wrongful Execu- 
tion.—Persons authorizing an offcer to make a wrongful 
execution, but having nothing to do with the levy or 
seizure, are not liable as trespassers.—Siallings v. Gil- 
breath, Ala., 41 So. Rep. 423. 

75. EXECUTORS AND ADMINISTRATORS—Agreement 
with Heir.—An executor held not authvrized to enter 
into an oral contract with a beneficiary under the wil!, 
whereby the latter agreed to take certain property as 
his share.—Johnson vy. Short, Tex., 94S. W. Rep. 1082. 

76. EXECUTORS AND ADMINISTRATORS— Deceased Min- 
or.—An administrator may be appointed on the estate of 
a deceased minor.—Bowden v. Jacksonville Electric Co., 
Fla., 41 So. Rep. 400. 

77. EXECUTURS AND ADMINISTRATORS—Liability for 
Acts of Co-executor.—An executor assenting to a certain 
course by his co-executor relative to the care of the 
estate, is, at least in a Suit by the legatees or creditors, 
chargeable equally with the active trustee.—Cheever v. 
Ellis, Mich., 108 N. W. Rep. 390. 

78. EXECUTORS AND ADMINISTRATORS— Pleading.—The 
propriety of the practice authorizing a supplemental 
bill intended as an amendment to a bill by repesenta- 
tives of a deceased executor against a co-executor for 
contribution, aud so understogd by the parties, he:d not 
open to collateral attack.—Cheever vy. Ellis, Mich., 108 N. 
W.. Rep. 390. 

79. EXECUTORS AND ADMINISTRATORS—Right to Sue 
Outside of State.—An administrator cannot bring suit 
outside the state of his appointment without statutory 
authority in the state where suit is brought.—Beaumont 
v. Beaumont, U. 8. C. C., D. N. Jer., 144 Fed. Rep. 288. 

80. EXTRADITION—Procedure.—In interstate extradi- 
tion the prisoner is only held under the extradition 
process until such time as he reaches the jurisdiction of 
the demanding state, and is thenceforth held under the 
process of the courts of that state.——Zz parte Moyer, 
Idaho, 85 Pac. Rep. 897. 

81. FIRE INSURANCE—Property Covered under “Ma- 
chinery.”—The word “machinery” in a fire policy insur- 
ing a laundry and machinery, included the boiler, pipes, 
and fittings, steam being used not only as a motive 
power, but for providing heat for drying purposes, etc.— 
Tubbs vy. Mechanics’ Ins. Co., Iowa, 108N. W. Rep. 824. 

82. FRAUDS, STATUTE OF—Sufliciency of Writing.— 
Where a mortgage gave the mortgagor the right to ex- 
tend it after the expiration of the term thereof, held not 
necessary that his decision to extend should have been 
expressed in writing.—Corson v. McDonald, Cal., 85 Pac. 
Rep. 861. 

_ 83. FRAUDULENT CONVEYANCES—Hesband and Wife.— 

A deed from a husband to his wife is not voluntary when 
the wife has relinquished her right of dower in other 
lands and agreed to relinquish her right of dower in 
still other lands.—Pettit v. Coachman, Fla., 41 So. Rep. 
401. 

84. GAME—Statutory Provisions.—Laws 1905, p. 158, in 
relation to the preservation of game, held in so far as it 
requires fines to be paid into the state treasury to be 
violative of Const. art. 11, § 8, providing that fines col- 
lected for any breach of the penal laws in the several 
counties shall belong to the county public school fund.— 
State v. Warner, Mo., 94 8. W. Rep. 962. 


85. HABEAS CoRPUS—Arrest under Requisition War- 
rant.—On an application for a writ of habeas corpus for 
the petitioner’s discharge from an officer’s custody hold- 
ing him on requisition papers, the court did vot err in 
refusing to discharge the petitioner in view of the evi- 
dence.—Harris v. State, Ala , 41 So. Rep. 416. 
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86. HABEAS CoRPUS—Jurisdiction of Trial Court.—A 
prisoner serving a sentence imposed on a conviction of 
crime by a court of the United States cannot be dis- 
charged on a writ of habeas corpus on the ground that 
the court was without jurisdiction, where such jurisdic- 
tion depends on questions of fact which must be con- 
clusively presumed to have been determined adversely 
to his contention by the trial court.—Ez parte Columbia 
George, U. 8. 0. C., W. D. Wash., 144 Fed. Rep. 985. 

87. HABEAS CorRPUS—Warrant of Governor.—The 
warrant of the chief executive of the state surrendering 
an accused person held functus oficio as soon as accused 
is delivered into the demanding state, and the regularity 
of its issuance ceases to be a question for judicial in- 
quiry on application by the prisoner for his discharge.— 
Ex parte Moyer, Idaho, 85 Pac. Rep. 897. 

88. HUSBAND AND WIFE—Dying Declaration.—The 
statement of deceased that he recognized that he was in 
a critical condition does not show his consciousness of 
approaching death sufficiently to authorize the admis- 
sion in evidence of his statements.—Phillips v. State, 
Tex., 948. W. Rep. 1051. 

89. HUSBAND AND WIFE—Failure of Hushand to Sup- 
port.—A husband must provide for his wife and children 
at the matrimonial domicile, and that obligation is not 
discharged if by his cruelty the wife is compelied to seek 
shelter with her children at the residence of her father 
in a neighboring parish.—Jn re Baurens, La., 41 So.Rep. 
442. 

90. HUSBAND AND WIFE—Purchase of Land.—Where a 
husband furnished $1,500 of the purchase price of certain 
land out of his separate property, to that extent the land 
became his separate estate.—Letot v. Peacock, Tex., 
948. W. Rep. 1121. 

91. INDICTMENT AND INFORMATION—Name of Prosecu- 
trix.—There was no variance between an indictment for 
rape referring to prosecutrix by the name by which she 
was known and proofthat she was married to a man 
bearing a different name.—- Perez v. State, Tex., 94 S. W. 
Rep. 1036. 


92. INTERNAL REVENUE—Recovery of Taxes Paid.—A 
person cannot recover from an internal revenue col- 
lector taxes paid which were in fact due from him, even 
though the manner of their assessment or collection was 
unauthorized .—Shafer v. Craft, U. 8. D.C., W.D. Ky , 144 
Fed. Rep. 907. 


98. INTOXICATING LIQUORS—Sale to Minor.—On a pros- 
ecution for selling liquor to a minor, it was proper to 
exclude the testimony of another minor that he was 
present when the liquor was sold and that defendant re- 
fused to sell to him.—Cross v. State, Tex., 94 S. W. 
Rep. 1015. 


94. JUDGMENT—Persons Liable.—A judgment against 
un executor or administrator will not support an action 
against him in another state, either in her individual 
capacity or as devisee or heir of the estate.—Clark v. 
Webster, Tex., 948. W. Rep. 1088. 


95. JUDICIAL SALES—SettingAside.—A return or offer to 
turn consideration held under the circumstances not a 
condition precedent to a suit to set aside judicial sale of 
land.— Austin v. Jones, Ala., 41 So. Rep. 408. 


96. LANDLORD AND TENANT—AsSsignment of Lease.— 
An agreement whereby the lessee of a pasture sold the 
same was properly construed between the lessor and 
lessee as an assignment of the lease.—Waggoner v. 
Wyatt, Tex., 94S. W. Rep. 1076. 


97. LANDLORD AND TENANT—Liability of Third Per- 
sons.—Property of landlord, mixed with that of tenant 
subject to a landlord’s lien, held chargeable therefor in 
the hands of a third person.—Maddox v. Maddox, Ala., 
41 So. Rep. 426. 


98. LANDLORD AND TENANT—Right of Ingress and Eg- 
ress.—A lessee of property abutting on street during his 
term has all rights as to ingress and egress that the fee 
owner would have, except as to the extent of damage.— 
Coleman v. Holden, Miss., 41S0. Rep. 374. 





99. LIBEL AND SLANDER—Newspaper’s Comment on 
Public Officer.—Where a public officer as a matter of 
fact and law is disqualified or unfit to hold the office, a 
newspaper may say so and discuss the qualifications for 
the office without being guilty of libel.—McAvoy v. Press 
Pub. Co., 99 N. Y. Supp. 1041. 

100. LIFE INSURANCE—Payment of Premium.—A trans- 
action by which a life insurance company was credited 
by its general agent with the amount of the first prem 
ium on an application as being in his hands held to 
constitute a payment of such premium.—Robinson v. 
Union Central Life Ins. Co., U.8.C. U., N. D. Ga., 144 
Fed. Rep 1005. 

101. LIMITATION OF ACTIONS— As Against State.—All 
doubts as to whether state is barred by act of limitation 
must be resolved in favor of state.—State v. City of 
Vandalia, Mo., 94 S. W. Rep. 1009. 

102. LIMITATION OF ACTIONS—Suspension of Running 
of Statute.—Limitation does not run against an action on 
aclaim during the pendency of an action against the 
claimant, in which such claim is pleaded as a set off, 
which action is eventually discontinued by the plaintiff. 
—United States v. Gillies, U. S.C. C., E. D. N. Y., 144 Fed. 
Rep. 991. 

108. MALICIOUS PROSECUTION — Defendants Joined.— 
In an action for malicious prosecution, defendants, Who 
after proceedings were commenced voluntarily partici- 
pated, may be joined in an action with the persons who 
instituted it.-Russell v.Chamberlain, Idaho, 85 Pac. Rep. 
926. 

104, MANDAMUS—County Railroad Aid Bonds.—An order 
awarding peremptory mandamus against fiscal court of 
a county to compel the levy of a tax to pay railroad aid 
bonds held not fatally defective for failure tospecify the 
amount to be collected. — Estill County v. Embry, U.S. 
C. C. of App., Sixth Circuit, 144 Fed. Rep. 913. 

105. MANDAMUS—To Correct Erroneous Order.—Man- 
damus will not lie to compel a circuit judge to vacate an 
erroneous order extending the time within which a party 
might appeal from a justice’s juadgment.—Cosgrove v. 
Rohnert, Mich., 108 N. W. Rep. 361. 

106, MARRIAGE—Common-Law Marriage.—A common- 
law marriage is Valid in Texas, and sufficient to sustain 
a conviction on a charge of bigamy.— Burks ¥. State, 
Tex., 94S. W. Rep. 1040. 

107. MARRIAGE—Statutory Requirements.—Under Code 
Tenn. §§ 2436 2447, relating tothe solemnization of mar- 
riages, a common-law marriage in Tennessee held valid, 
though no license was issued.—Snuffer v. Karr, Mo., 94 
8. W. Rep. 983. 


108, MASTER AND SERVANT—Contributory Negligence.— 
An employee engrossed in his duty because of an emer- 
gency held excused from what would otherwise be con- 
tributory negligence. — Anderson v. Northern Pac. Ry, 
Co., Mont.,85 Pac. Rep. 884. 


109. MASTER AND SERVANT — Defective Appliances.— 
Vessel failing to furnish proper appliance held liable 
for the death of a seaman, though the accident was 
caused by the negligence of a fellow servant.— The 
“Luckenbach,”’ U.S. D. C., E. D. Va., 144 Fed. Rep. 980. 


110. MASTER AND SERVANT — Defective Bridge.— Rail- 
road held liable for death resulting from giving away 
of bridge only in case the bridge was not reasonably safe 
for trains running upon the track. — St. Louis & 8S. F. R. 
Co. v. Hill, Ark., 94 S. W. Rep. 914. 


111. MASTER AND SERVANT—Failure to Warn Servant.— 
An employee injured while grinding a planer tool on an 
emery wheel held entitled to recover, though the wheel 
was not intended for grinding a tool in the manner 
adopted, and though he knew the velocity of the wheel. 
—Gulf, 0. & 8. F. Ry. Co.v. Archambault, Tex., 94S. W. 
Rep. 1108. 


112. MASTER AND SERVANT — Fire Escapes. — In action 
by a servant for personal injuries caused by the burn- 
ing of a factory in which plaintiff was employed, an in- 
struction relative to the duty of the master to furnish 
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fire escapes held erroneous.— Dakan v. G. W. Chase & 
Son Mercantile Co., Mo., 94 8.W. Rep. 944. 

113. MASTER AND SERVANT—Negligent Acts of Servant, 
—To rendera master liable for negligent acts of ser- 
vants, they must be within the scope of the latter’s em- 
ployment and done in connection with the business of 
the master.—St. Louis Southwestern Ry. Co. v. Harvey, 
u.8.C.C. of App., Eighth Circuit, 144 Fed. Rep. 806. 

114. MINES AND MINERALS —Ownership.—The coal de- 
rived from the operation of open coal mines which 
diminishes in quantity and quality by use constitutes 
the rents and profits thereof, and not the body of the 
property, and belongs to the owners of the former, and 
not to the owners of the latter. — Traer v. Fowler, U. 8. 
C. C. of App., Eighth Circuit, 144 Fed. Rep. 810. 

115. MORTGAGES—Appointment of Substituted Trustee. 
—Where the owner of a trust deed is very feeble, a sub- 
stitution of trustee held sufficient,though not signed with 
his own hand.—Watkins y. McDonald, Miss., 41 So. Rep, 
376. 

116. MORTGAGES— Evidence of Execution and Deliv- 
ery.—The acknowledgment ofa bond for the payment of 
money, and the recitation thereof ina mortgage duly 
acknowledged and recorded, are evidence that the in- 
struments were executed and delivered.—Ward v. Ward, 
U.8 C. C.,E. D. N. Y., 144 Fed. Rep. 808. 

117. MUNICIPAL CORPORATIONS — Changing Grade of 
Street.—A municipality is not liable to the owner of a lot 
abutting on a street for the change of the grade from the 
natural surface to the grade established in the first in- 
stance, unless the change is unreasonable or negligently 
made.—Leiper v. City & County of ene Colo., 85 Pac. 
Rep. 849. 

118. MUNICIPAL CORPORATIONS — Liability for Acts of 
Health Officers.— In the absence of a statute imposing a 
liability, a municipal corporation held not liable for 
the negligence of its officers in executing health regula- 
tions —Beeks v. Dickinson County, Iowa, 108 N.W. Rep. 
ail. 

119. MUNICIPAL CORPORATIONS—Statutory Liability.— 
Where the flushing of a hydrant frightened a horse and 
caused him to run away, but the street where the acci- 
dent occurred was in good condition, no action could be 
maintained against the city under its statutory liability. 
—Brink v. City ofjGrand Rapids, Mich., 108 N. W. Rep. 
420. 

120. MUNICIPAL CORPORATIONS — Unlawful Work.— 
Where a municipality {ets work to one who might oth- 
erwise be d d an independent contractor, but the 
work itself is unlawful or involves a trespass, the city is 
lia ble.—Ege v. Phoenix Brick & Construction Uo., Mo., 
94S. W. Rep. 999. 

121. NEGLIGENCE —Contributory Negligence.— An em- 
ployee working in a driveway devoted exclusively to the 
moving of vehicles cannot heedlessly maintain his posi- 
tion regardless of the proper movements of a driver on 
the driveway, but must be on the lookout for vehicles.— 
Hopper v. Benne, 99 N. Y. Supp. 1118. 

122. NEGLIGRNCE — Question for Jury. — Whethera 
smelter company in erecting abd maintaining over a 
spur track of a railroad a bridge so low as to be danger- 
ous to employees of the railroad company was negligent 
held a question for the jury, though there was a draw in 
the bridge.—Anderson v. Northern Pac.‘Ry. Co., Mont., 

85 Pac.-Rep. 884. 

123. NEGLIGENCE — Standard of Oare. — Ajury may 
properly fix the standard or ordinary . care under the 
circumstances of the case as found by them according 
to their judgment and experience, and apply such stan- 
dard to the conduct involved in the issues before them.— 
Southern Ry. Co. v. Stutts, U. 8. 0. C. of App., Fifth Cir- 
cuit, 144 Fed. Rep. 948. 

124, NEWSPAPERS—Publication of Notice.—Publication 
of notice in newspaper having general circylation in a 
city, but printed elséwhere, held a sufficient compliance 
with statute requiring publication ina newspaper printed 
and published in the city. —Awos,Brown’ s Estate v. City 
of West Seattle, Wash., 85 Pac. Rep. 854. 








125. OFFICERS—Statute Abolishing Office. — The abol- 
ishment of an appointive office by an act of the legisla- 
ture and imposing the duties of such office on another 
officer, without enumerating in detail such duties, in no 
manner violates the provisions of section 18, art. 3, of 
the constitution.—Noble v. Bragaw, Idaho, 85 Pac. Rep. 
908. 

126. OFFICERS—Title to Office.—A person in possession 
of acity office held a de facto officer, and aclaimant to 
the office is not justified in taking possession by vio- 
lence. — Blain v. ChippewaCircuit Judge, Mich., 106 N. 
W. Rep. 440. 

127. PARTNERSHIP — Advancements. — Advancements 
made by plaintiff to a firm on purchase of cotton seed 
constituted an advance to the firm for which each and 
all of the partners were liable.—Dixie Cotton Oil Co. v. 
Morris, Ark ,94 8. W. Rep. 933. 

128. PARTNERSHIP—Life Insurance Policies. — The fact 
that insurance policies on the life of a partner and pay- 
able to his estate, either absolutely or contingently, were 
pledged as security for a debt of the partnership, is no 
evidence that they were the property of the partuer 
ship.—In re Mertens, U. 8. 0. C. .of App., Second Circuit, 
144 Fed. Rep. 818. 

129. PLEADING—Allegations. — Where a letter written 
by plaintiffs to defendant lacked the essential quality of 
a consideration to make it an option, its character could 
not be changed by a reference thereto as such in the 
pleading.— Comstock Bros. v. North, Miss. , 41 So. Rep. 
374. 

180. PRINCIPAL AND AGENT — Death of Principal. — A 
power of attorney to convey land and to receive and 
distribute the proceeds held vot a power coupled with 
an interest, and was therefore revoked by the death of 
certain of the grantors prior to execution of a convey- 
ance thereunder.— Weaver v. Richards, Mich., 108 N. W. 
Rep. 382. 


181. QUIETING TITLE—Conveyance to Wife.— Where a 
conveyance has been made by a husband to his wife on 
a valuable consideration, and the land has been sold 
under execution against the husband, such sale held a 
cloud on the title of the wife, which equity may remove. 
—Pettit v. Coachman, Fla., 41 So. Rep. 401. 


182. RAILROADS — Defective Roadbed.—In an action 
against a railroad for injuries to an engineer of another 
company which was using defendant’s tracks by consent, 
in view of defendant’s answer, certain testimony by 
plaintiff held not reversible error. — Southern Kansas 
Ry. Co. of Texas'v. Sage, Tex., 94 8. W. Rep. 1074. 


138. RAILROADS—Injury to Pereon on Track.—On an is- 
sue asto whether the operatives of railroad trains are 
chargeable with notice that persons may be upon the 
tracks at a certain place, certain evidence held admis- 
sible.—Eppstein v. Missouri Pac. Ry. Co., Mo., 948. W. 
Rep. 967. 

1384. RAILROADS—Safety Appliance Act.—A terminal 
company which received cars of coal coming from an- 
other state and delivered them within its yards to the 
engines of a railroad company was engaged in moving 
interstate traffic within Safety Appliance Act Murch 2, 
1893, ch. 196, 27 Stat.,631 [U. 8. Comp. St. 1901, p. 8174].— 
United States v. Northern Pac. Terminal Co., U. 8. D. C., 
D. Oreg., 144 Fed. Rep. 861. 


185. RaPE—Degree of Resistance Required.—Threats 
apart, every exertion in her power under the circum- 
stances must be made by the female to prevent the crime 
of rape, or consent will be presumed.— Peres v. State, 
Tex.,94 8. W. Rep. 1036. 


186: REFORMATION OF INSTROMENTS—Evidence.—One 
seeking to reform a deed must} establish, |practically to 
the exclasion of every other reasonable hypothesis, that 
mutual mistake, fraud or error occurred in the making 
of the deed.—Jones v. Jones, Miss.,"41380.'Rep. 874. 


137. SALBS—Damages for Fallure to Deliver.—The(pur- 
chaser of anice machine, in ap action for the seller’s 


failure to deliver, held not precluded from recovering 
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damages after such time as he could have purchased 
and installed another machine.—Fred W. Wolf Co. v. 
Galbraith, Tex., 94 8. W. Rep. 1100. 

188. SALES—Growing Timber.—Under a contract for 
the sale of timber on land owned bya husband and wife, 
proceeds of such sale accruing ufter the death of the 
wife descended to the husband and a minor daughter.— 
McIntosh Bros. v. Rutland, Miss., 41 So. Rep. 372. 

139. SALES—Sunday.—-A seller of cans, to be delivered 
daily as ordered, held not liable for failure to deliver 
cans ona day when his employees refused to work.— 
Californian Canneries Co. v. Pacific Sheet Metal Works, 
U.8.C.C.,N. D. Cal., 144 Fed. Rep. 886. 

140. SALVAGE—Nature of Service.—Services rendered 
by a tug in towing into the port of Charleston a bark 
which had been previously partially disabled, but which 
had since made 500 miles unaided, and was then anchored 
outside the harbor, held a towage and not a salvage ser- 
vice.—The Robert S. Besnard,U.8.D.C., D. 8. Car., 144 
Fed. Rep. 992. 

141. SHIPPING—Limitation of Liability.—The burden of 
proof in a proceeding to limit a shipowner’s liability 
under the Harter act fora disaster is on such owner to 
affirmatively prove that the vessel was properly officered 
and equipped for the contemplated service.—McGill v. 
Michigan 8S. 8. Co., U. 8. C. C. of App., Ninth Circuit, 144 
Fed. Rep. 788. 

142. SHIPPING—Loss of Baggage.— Where articles hav- 
ing no established market value, constituting part of the 
baggage of a passenger, were lost by the sinking of the 
vessel on the voyage, their value at the port of depart- 
ure as shown by the opinions of experts constitutes the 
proper measure of damages for their loss.—La Bourgog 
ne, U. 8. C. C. of App., Second Circuit, 144 Fed. Rep. 781. 

143. SPECIFIC PERFORMANCE—Contract for Purchase 
of Real Estate.—A contract for purchase of real estate 
held not indefinite on the question of deferred payment 
and on terder of the money due and a mortgage for the 
deferred payment the vendee preserved her rights un- 
der the contract.—Libby v. Parry, Minn., 108 N. W. Rep. 
299. 

144. TAXATION—Tax Deed.—A tax deed void because 
issued before the expiration of the period for redemp- 
tion is not rendered valid by the expiration of the per- 
iod without redemption.—Griffin v. Jackson, Mich., 108 
N. W. Rep. 438. 

145, TAXATION—Tax Deed.—A bill to set aside certain tax 
deeds as a cloud on complainant’s title held a collateral 
attack on the tax decrees which the complainant was 
not entitled to make, though he purchased subsequent 
to the decrees.—Hoffman v. Flint Land Co., Mich., 108 N. 
W. Rep. 356. 

146. TELEGRAPHS AND TELEPHONES—Mental An- 
guish.—A telegram held not to charge the telegraph 
company with knowledge of the existence of relations 
between the parties which would give rise to mental 
anguish if the message was delayed.—Western Union 
Telegraph Co. v. Hogue, Ark., ¥4 8. W. Rep. 924. 

147. TELEGRAPHS AND TELEPHONES—Nondelivery of 
Message.—A sendee of a telegram suing for nondelivery 
held required to prove that his residence or place of 
business was within the established free delivery limits. 
—Western Union Telegraph Co. v. Whitson, Ala., 41 So. 
Rep. 405. 

148. TRADE UNIONS—Boycotts.—In a suit against labor 
organizatious to restrain a boycott, the members of such 
organizations held proper parties in their individual 
capacity .—Seattle Brewing and Malting Co. v. Hansen, 
U. 8.0. C., N. D. Oal., 144 Fed. Rep. 1011. 


149. TRaDE Unions—Memberships.—A member of a 
trade union held not entitled to restrain the latter from 
reporting 1o his employer that he had been expelled, 
pending an appeal within the union from the order of 
expulsion.—Harris v. Detroit Typographical Union No. 
18, Wich., 108 N. W. Rep. 362. 


150; TRESPASS TO TRY TITLE—School ‘Lands.—In tres 
pags to try title by a county to recover school lands, proof 





that the county abandoned and floated its original loca- 
tion might be made by showing a different survey and 
location subsequently made by the county.—Lamar 
County v. Talley, Tex., 948. W. Rep. 1069. 

151. 1 RIAL—Evidence.— Where evidence has been in- 
troduced by a purty, but in the conception of the oppo- 
site party falls short for the want of proof of other nec- 
essary facts, the proper practice is to ask for an approp 
riate instruction.—Wilson v. Johnson, Fla., 41 So. Rep. 

152. TROVER AND CONVERSION—Measure of Damages. 
—The highest market price between the time of the con- 
version and the trial may be awarded as damages in 
trover.—Posey v. Gamble, Ala., 41 So. Rep. 416. 

153 TrusTs—Confirmation.—Where the complainant 
falsely represented that ke held option on part of tract, 
and made agreement with purchasers, letter from one of 
the purchasers to the owners, directing them to make 
deed to him as trustee, held not a confirmation of the 
agreement between them and complainant —Barrett v. 
Miller, Mich., 108N. W. Rep. 396. 

154. VENDOR AND PURCHASER—Optioz.—The perform 
ance of certain acts by defendant in examining land 
held insufficient to constitute a consideration supporting 
a contract for an option thereon by plaintitfs.—Com- 
stock Bros. v. North, Miss., 41 So. Rep. 374. 

155. WATERS AND WATER CouRSES—Pollution.—Where 
a complaint alleging that defendants, as mining part- 
ners, cast tons of waste material and poisonous sub- 
stances into a stream 10 miles above the lands of plaint- 
iffs, polluting and defiling the stream, held to state a 
cause of action.—Hill v. Standard Min. Co., Idaho, 85 
Pac. Rep. 907. 

156. WILLS -Ademption.—A bequest of money to be 
collected from un insurance policy held a specific legacy, 
which was adeemed by the collection thereof by testa- 
trix in her lifetime and the mingling of the same with 
testatrix’s estate so that its identity was lost.—Nusly v. 
Curtiss, Colo., 85 Pac. Rep. $46. 

157. WILLS — Brothers of Half Blood. — The word 
“brothers” ina will giving all testator’s estate to his 
brothers and sisters, included brothers of the half blood. 
—Watkins v. Blount, Tex., 94 8. W. Rep. 1116. 


158. WILLS—Burden of Proving.—In an action to con- 
test a will, proponents have the burden of showing the 
due execution of the will and the sanity of the testator.— 
Goodfellow v. Shannon, Mo., 94 8. W. Rep. 979. 


159. WITNESSES—Contradiction of Collateral Statement. 
—The admission of evidence to contradict statements 
made by a witness on cross-examination relating to a 
collateral matter is within the discretion of the trial 
court.—Salem News Pub. Co. v. Caliga, U. 8. U. C. of 
App., First Circuit, 144 Fed. Rep. 965. 


160. WITNESSES — Cross-Examination.— For the pur- 
po-e of discrediting a witness, a wide range of cross- 
examination is permitted, and the rule applies to the 
cross examination of a defendant, when he voluntarily 
offers himselfas a witness.—Pittman v. State, Fla., 41 
So. Rep. 335. 

161. WITNEsSES—Impeachment.— When it is sought to 
support the reputation of a witness, it must be shown 
thatthe supporting witnesses are acquainted with his 
general reputation for truth and veracity.—Wolff v. 
Western Union Telegraph Co., Tex., 948. W. Rep. 1062. 


162. WITNESSES—Transactions with Deceased Persons. 
—In a proceeding by a physician to establish a claim for 
services against a decedent’s estate, the physician was 
disqualified to testify in his own behalf over the adminis- 
trator’s objection, under Mills‘ Ann. St ,§ 4816.—Temple 
v. Magruder, Colo., 85 Pac: Rep. 832. 


163. WORK AND LABOR—Qnantum Meruit.—Where a 
well contractor voluntarily abandoned the coutract, did 
not obtainan engineer’s certificate as required, and con- 
ferred no benefit on defendant, he was not entitled to re- 
cover on quanjum meruit.—Miller v. Mason City & Ft. D. 
R. Co., lowa, 108 N. W. Rep. 302. 








